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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


[Filed October 3, 1960] 


Grand Jury Impanelled on September 1, 1960, Sworn in on September 6, 
1960 


THE UNITED STATES OF AMERICA 


| 
vs. Criminal No. 828-60 
Grand Jury No! 0151-601 
James S. Briscoe Robbery (22-2901 D.C. Code) 
Leroy Walker 


Joseph E. Quarles 


The Grand Jury charges: 
On or about August 7, 1960, within the District of Columbia, James S. 
Briscoe, Leroy Walker and Joseph E. Quarles by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the immediate 
actual possession of Earl J. Handy property of Save-More Washington, 
Inc., a body corporate of the value of about $172.00 consisting of the follow- 


ing: $167.00 in money and one change carrier of the value of $5.00. 


/s/ Oliver Gasch 


Attorney of the United States 
in and for the District of Columbia 
| 


A TRUE BILL: 
/s/ Joseph P. Burke, Jr. 


Foreman. 


[Filed October 7, 1960] 


UNITED STATES 
vs. 
2-Leroy Walker 
Defendant 


Criminal No. 828-60 
Charge - Robbery 


PLEA OF DEFENDANT 
On this 7th day of October, 1960, the defendant Leroy Walker, 
appearing in proper person and by his attorney Charles S. Carter, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
Copy of indictment given to the defendant. 
The court directs that the $5,000.00 bond in Criminal Case 827-60 
is to cover as follows: $2,500.00 in Crim. Case 827-60 and $2,500.00 
in this case. 
By direction of 
/s/ Burnita Shelton Matthews 


Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
By /s/ H. G. Dodd 
Deputy Clerk 

Present: 

United States Attorney 

By /s/ Harold Titus 

Assistant United States Attorney 


/s/ George Davis 
Official Reporter 


[Filed September 29, 1961] 

TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 

Wednesday, January 11, 1961 

The above-entitled cause came on for hearing before THE 
HONORABLE DAVID A. PINE, Chief Judge, United States District 
Court, at 11:45 a.m. 
APPEARANCES: | 


ARTHUR J. MCLAUGHLIN, ESQ., United States District Atty. 
For the Government 


CHARLES S. CARTER, ESQ., 
For the Defendant 


* * * * * 


OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 
MR. MCLAUGHLIN: If it please the Court, and you ladies and 
gentlemen of the jury, in identifying the case I told you the defendant 
was charged in a one-count indictment and that indictment charges as 
follows: , 
On or about August 7, 1960, within the District of Columbia, 
James S. Briscoe, Leroy Walker, and Joseph E. Quarles, by force and 
violence and against resistance and by sudden and stealthy seizure and 
snatching and by putting in fear, stole and took from the person and 
from the immediate actual possession of Earl J. Handy property of the 
Save More Washington, Inc., a body corporate, of the value of about 
$172, consisting of the following: $167 in money, and one change carrier 
of the value of $5. | 
To sustain that indictment, ladies and gentlemen of the jury, the 
Government intends to prove the following facts to you: 
We intend to prove to you that on August 7 of last year, 1960, 
that Mr. Handy was employed at the Save More Gas Station located at 
2315 Bladensburg Road, Northeast, in the District of Columbia. 
We intend to show you, I believe, that his hours of working were 
from midnight until 8 the following morning. 
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We intend to show about 2:30 a.m., on the morning of August 7, of 
1960, that a boy by the name of Briscoe came into the gas station and 
asked for a change of a dollar and just as he was having this conversa- 
tion with Mr. Handy, that a man by the name of Quarles came into the 
gas station with a gun, with a sawed-off shotgun and demanded Mr. Handy's 
money. 

I believe the evidence will show that Quarles, having the gun pointed 
at Mr. Handy, demanded that Handy turn his money over to Briscoe. 

We intend to show you that prior to Quarles and Briscoe going to 
this gas station, that Quarles, the evidence will show, met Briscoe, and 
they then went to the home of the defendant Walker, Leroy Walker, where they 
then got in Mr. Walker's automobile and drove to this gas station for the 
purpose of robbing. 

We intend to show you that when they arrived in the vicinity of the 
gas station that Leroy Walker let Briscoe and Quarles out of the car 
for the purpose of performing this robbery and waited for them to come 
when the robbery was completed; that they then got in the defendant's car 
and drove away from the station. 

* * * * 
EARL JOSEPH HANDY 
was called as a witness and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 
Q. What is your full name, Mr. Handy? A. Earl Joseph Handy, 


Q. How do you spell the lat name? A. H-a-n-d-y. 

Q. Where do you live, Mr. Handy? A. 810 Savannah Street, 
Southeast. 

Q. And where are you employed? A. Iam a plumber at St. 
Elizabeths Hospital, full time, and I work part time at Save More Gas 
Station, 2315 Bladensburg Road, Northeast. 


Q. On August 7, of last year, in 1960, were you working at the 
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Save More Gas Station? A. Yes, sir. 
Q. And at that date it was located where? A. 2315 Bladensburg 
Road, No rtheast. | 
Q. Is that in the District of Columbia? A. Yes, sir. 
Q. And on August 7, 1960, what hours were you working? A. Well, 
I was working at that time, sir, from 10 o'clock to 7 o'clock in the 
morning. | 
Q. 10 in the evening until 7 the following morning ? A} Yes, sir. 
Q. Were you in the gas station on August the 7 about 2:30 in the 
morning, a.m.? A. Yes, sir. 
Q. Did anything happen at that time? A. Yes, sir, it +- 
Q. All right. Tell us what happened. A. Well, I was sitting at my 
desk and a man came in and he wanted a dollar's worth of change, so I 
had a change carrier on, and my money was in my top pocket here, be- 
cauSe we carry our money like this when we make change to the custo- 
mers who come in. 
So I give him change for a dollar. Then he turned around to me and 
went to the candy machine and got a piece of candy out and came back, 
and I had the safe on the desk and the door was facing Bladensburg Road 
and he looked on the door and just at that minute a man came in with a 
12-gauge single-barrel shotgun, and he says, "Okeh, give him the money 
or I will blow your head off." 
Q. Give who the money? A. The man that was first in. 
Q. The first man? A. That is right. 
So I took the money out of my pocket and gave hin the money. It 
was $160 some dollars and my change carrier. 
And I give him my change carrier and this other fellow) was standing 
there and took the money, and at that time an automobile drove in the 
station and when it did, this fellow loaded with the gun, cradled it in his 
arms, and run along side the station out. 
So I was pretty upset about it at that time, so I run outside and I 
told this man that drove up, "I just was robbed," and he got in his car 


and he drove off after them and I went back in and called the police and 
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before I could put the phone down, the police said, "Okeh, you can hang 


up."" 

Q. And you notified the police, is that right? A. Yes, sir. 

Q. Did you later learn the name of the first man who came in? 
A. Yes, sir, I did. 

Q. What was his name? A. His name was Briscoe. 

Q. And did you later learn the name of the second man who came 
in? A. I did, sir. 

Q. And what was his name? A. Joseph Quarles. 

* * * * 
CROSS EXAMINATION 
BY MR. CARTER: 

Q. Mr. Handy, on that particular occasion, did you see the defendant 
Leroy Walker? A. No, sir, I did not. 

MR, CARTER: No further questions. 

THE COURT: Did you see the defendants get in an automobile after 
they had taken your money ? 

THE WITNESS: No, sir, I did not. 

THE COURT: All you saw was the automobile? 

THE WITNESS: All I saw was the two men when they run in back 
of the gas station. 

THE COURT: Then you saw an automobile drive up to the station 
later ? 

THE WITNESS: Yes, the witness in the case, that drove up. 

THE COURT: You didn't see the defendants get in an automobile? 

THE WITNESS: No, I didn't see them, no, sir. 

THE COURT: Stand down. 

(Whereupon, the witness left the stand.) 

MR. MCLAUGHLIN: Call Mr. King. 

Whereupon 

JOSEPH L. KING 

was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 
- Now, Mr. King, your full name is what? A. Joseph L. King, 
Louder, please. A. Joseph L. King, sir. 
. Where do you live, Mr. King? A. 806 Madison Street, North- 


- Recalling your attention to August the 7th, of 1960, did you have 
an occasion to be at the Save More Gas Station in the 3500 block of 
Bladensburg Road, Northeast? A. Yes, I did, sir. 

Q. Do you recall the approximate time that you were there? A. Well 
it was after midnight, sir, I know that. 
Q. After midnight? A. Yes, sir. 
Q. Can you tell us how long after midnight, Mr. King?) A. Well, 
I should say around 1 o'clock, I guess, or it could have been a little later. 
Q. Tell us, did you drive into the gas station? A. Yes, I did, sir. 
Q. As you drove into the gas station, what did you observe, if 


? 


anything? A. Well, the gas attendant was standing up by the door there, 
looked like holding up his trousers, so I went in to get a tire chain, Sir. 
Q. And what else did you do or see at that time? A. Well, I seen 
the car pulling away as I was pulling in. 
Q. Pulling away? A. Yes, sir. 
Q. And did you see anyone in that car? A. Looked like two peoples 
in there, sir. | 
Q. What part of the car were they in? A. In the front part, at 
least at night it is hard to see what seat they was in, sir, but I know I 
saw two heads. 
Q. Did you observe anyone in the rear of the car? A. No, sir, I 
couldn't see that well, because when you pull in the lot, it is a good sized 
station. 
Q. All right, what did you do, if anything, in reference to that car? 
A. Well, I chased him, I guess, about three or four miles, I imagine, or 
it might have been a little better than that. 
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Q. Do you recall the color of the car? A. Yes, sir, it was a blue 
Buick. 

Q. And as you chased the car, did you observe how many people 
were in the car? A. I didn't get that close to it, sir. 

Q. How far did you chase him? A. Anywhere from four to five 
miles, I guess. 

Q. When did you first see the car in the gas station? A. When I 
pulled in, sir. 

Q. And what was the car doing at that time? A. The car was 
pulling out as I pulled in. 

MR. MCLAUGHLIN: I believe that is all, Your Honor. 

MR. CARTER: No questions. 

THE COURT: Stand down. 

(Whereupon, the witness left the stand.) 

MR. MCLAUGHLIN: Call Briscoe. 

Whereupon 

JAMES S. BRISCOE 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. Mr. Briscoe, your full name is what? A. James Sylvester 
Briscoe. 

Q. And you are the James Briscoe who is named in this indictment, 

are younot? A. Yes, sir. 

Q. And you pleaded guilty to this offense, is that right? A. Yes, 
I did. 

Q. And recalling your attention to August the 7th, of 1960, did you 
have an occasion to see one Leroy Walker? A. Yes, I did. 


Q. Tell us, if you will, under what circumstances you saw Leroy 
Walker on August the 7th of 1960. A. It was about 9:30 when Joseph 
Quarles came by and picked me up. 


Q. Joseph who? A. Joseph Quarles. 


9 | 
Q. Quarles? A. Yes, sir. | 
Q. Keep your voice up. A. Then he drove me over to|Walker's 
house. 
Q. Where did Mr. Walker live at that time, did you know? A. In 
Chapel Oaks. Chapel Oaks, Maryland. I don't know the house number. 
Q. And what time would you say you arrived at Walker's house with 
Mr. Quarles? A. I would say around 9:30 that evening. 
Q. And after you arrived at Walker's house, did you see Leroy 
Walker? A. Yes, I did. 
Q. Tell us under what circumstances you saw Leroy Walker after 
arriving at his house? A. He was -- Quarles blew his horn/and Walker 
came out to the car. | 
Q. Came out tothe car? A. Yes, sir. | 
Q. Then what happened? A. Then we got out of Quarles’ car and 
entered Walker's car. | 
Q. Got in Walker's car? A. Yes, sir. 
Q. Was there any conversation at that time between Quarles and 
Walker or yourself and Walker? A. No, it was not. | 
Q. And what kind of a car did Walker have? A. '53 Buick. 
Q. Buick? A. Yes, sir. 
Q. Do you recall what the color was? A. Two-tone blue, I think, 
or green. Two-tone blue I think it was. | 
Q. After you got in Walker's car, where did you go then and what 
did youdo? A. Well, just went riding around. 
Q. Keep your voice up. A. Went riding around. Went lover toa 
Chapel apartment, to a friend of his, and waited for him and come back. 
Q. What time would you say you arrived there? A. Around 11 o'clock. 
Q. At night, p.m.? A. Yes. | 


Q. Did there come a time when you came out again from those 


premises? A. Yes, he came back to his car where he met us, Quarles 


and me. 
Q. Is that Quarles and you? A. Yes. 
Q. And were you still in Walker's car? A. Yes. 
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Q. Where did you go from there? A. We left there and went to -- 
we just was riding around, and later on that night, I don't remember the 
exact time, around 2 o'clock, we pulled up at this service station on 
Bladensburg Road. 

Q. Was anything said by anyone before you pulled up to that gas 
station? A. No, it was not. Wasn't anything said by neither of us. 

Q. What? A. No, it was not. 

Q. Did you have any conversation with Quarles? A. No, I did not. 

Q. All right. When you drove up to the gas station, is that Mr. 
Handy's gas station? A. Yes, it was. Save More. 

Q. Save More? A. Yes. 

Q. When you drove up to the station, what happened? A. Well, 
Quarles handed me a dollar and asked me to go inside and get some sodas. 

So I went inside to get the sodas. So I had my back to the door, and 
was at the candy machine getting some cookies, cookies or candy from 
the machine, when this fellow walked in with a shotgun and said, "It is a 
hold-up." 

Q. That was Quarles? A. It was Quarles when I turned around. 


Q. Did Quarles say anything to you before going in about him coming 
in with the shotgun? A. No, he didn't. That is the first time I seen the 
shotgun until he walked in the station with it. 

Q. What happened in the station? A. Then he told Mr. Handy it was 
a stick-up. 


So he told me to take the money from Mr. Handy as he had the gun 

on Mr. Handy, and told Mr. Handy to give his money to me. 

Q. After you got the money, what happened? A. Then we both ran 
out the door. 

Q. And where did you run to? A. Run to Walker's car. 

Q. And where was Walker? A. It was parked over behind the service 
station. 

Q. Behind the service station? A. The next building out from the 
service station, not exactly behind the service station. 


Q. Was there any conversation before you went into this gas station 
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as to where Walker was to park? A. I don't believe so. I hadn't heard. 
I was asleep at the time we got there. 

Q. How did you know where to find Walker's car when you came 
out? A. I seen him pull up behind there, when we got out. We pulled 
up behind the service station when we got out of the car. 

Q. How far from the door of the station did he pull up? A. It 
wasn't no long distance, just in the next building next to us, I would say 
20 feet or more. | 

Q. What kind of gun did Quarles have? A. It was a sawed-off 
shotgun. | 

Q. Did you see that sawed-off shotgun in Quarles' car? A. No, I 
did not. 

Q. Well, how did he carry the shotgun? A. Quarles was in the back. 
I was sitting in the front. 

Q. What? A. I say Quarles was in the back. I was in|the front. 
He had on a coat. 

Q. How big was this shotgun that he had? A. It was long, you know-- 


it was not a sawed-off shotgun, it was a long one, but the one they showed 
| 


me was a sawed-off shotgun. 
Q. But I meant how did he have it in the automobile? A. I don't 
know. I didn't see it in the automobile. 
Q. You didn't see it? A. No, I didn't. | 
Q. Now, after you got the money, you say you and Quarles ran out 
of the station? A. Yes, we did. | 
Q. Where did you runto? A. We ran to Walker's car, 
Q. And did you get into Walker's car? A. Yes, we did, 
Q. How was Quarles carrying the gun when you came out of the 
station? A. He had it in his hand, and just run with it in his hand. 
Q. What part of Walker's car did you get in? A. The front. 
Q. What part did Quarles get in? A. Inthe back. 
Q. After you got in the car, then what happened? A. Quarles told 
Walker to go on back on Chapel Oaks. 
Q. And did he drive away? A. Yes, he did. 
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@. And were you followed at that time by anyone?’ A. There was 
a car pulled in the service station as we was coming out the door. 

Q. And did that car chase you? A. I believe so. 

Q. And what did you do with the money? A. After we got back to 
Chapel Oaks, we split it up. 

Q. And you split it up how many ways? A. Three. 

Q. And how much did you get? A. I believe $50. I don't know the 
exact, fifty some dollars or more. 

Q. And how much did Leroy Walker get, if you know? A. I be- 
lieve the same. 

Q. And how much did Quarles get? A. The same asI did. We 

split it up. 

Q. And then after you split the money up, what happened? A. Quarles 
and I left and went to a dance, an after-hours dance out in Maryland. 

Q. And then what happened to Leroy Walker? A. I don't know. 
He said he was going home. 

Q. Do you see Leroy Walker in Court here today? A. Yes, I do. 

Q. Will you point at him, please? A. Right there. 

Q. May the record show he pointed to the defendant, Leroy Walker ? 

THE COURT: Yes. 

BY MR. MCLAUGHLIN: 

Q. All that you have testified to happened in the District of Colum- 
bia, is that right? A. Yes, it did. 

MR. MCLAUGHLIN: That is all I have of this witness, Your Honor. 

CROSS EXAMINATION 
BY MR. CARTER: 

Q. Mr. Briscoe, when was the first time you saw the defendant 

Leroy Walker? A. You talking about on that date? 


Q. No, in your life. A. I have seen him quite a few times before, 


because I used to ride around with his younger brother, and used 
to go over to his brother's house, because his brother-in-law was a friend 
of mine. That is howI met him. 

Q. But you had met him before that particular day? A. Yes, I had. 
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Q. Had you ever had any conversation with him before that par- 

ticular day? A. No, I hadn't. | 
Q. Now, I believe you testified, too, that on the night of the 6th, at 
approximately 8 o'clock, you said you and the defendant J oseph Quarles 

met? A. It was on the 7th, Quarles came to my house and picked me up. 
Q. Anyway, on the evening before this incident that you have des- 


cribed took place, you say that you were in the company of Joseph E. 
Quarles? A. Not the evening before, no. | 
Q. Before midnight you were with Joseph Quarles, were you not? 
A. Yes. | 
Q. And when did you first get in contact with J oseph Quarles on that 


particular day? A. Well, I had used his car to go to work that day, sol 
seen him early that day when I returned his car back to him and he brought 
me home from work. 
Q. And then there came a time that evening when you and Quarles 
went some place? A. The early part of that evening. 
Q. Say around about 9 o'clock, did you and Quarles go janywhere at 
9 o'clock that evening? A. Around 9 Quarles came and picked me up 
around 9:15 or 9:30 and went to Walker's house. 
Q. And did you all have any conversation on the way to Walker's 
house? A. No, we didn't. 
Q. And there came a time when you finally arrived at the house of 
Walker, you say? A. Yes, sir. | 
Q. And would you mind approximating that time? A. It was about 
9:30, I believe, 9:30 or 10 o'clock. 
Q. And what happened when you arrived at this place?’ A. Well, 


Quarles, he blew his horn for Walker and Walker, he comes out to his 


iT 
car. 


Q. When Walker came out to the car, what conversation took place 
between Quarles, Walker and yourself when Walker came out'to the car? 
A. There wasn't no conversation between us. 

Q. And how long did you all remain there? A. We stayed there 


about five or ten minutes. 
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Q. And then what happened? A. We left and went over to Addison's 
Chapel. 
Q. When you say "'we left,’ whom do you have reference to? 
A. Walker, Quarles and myself. 
Q. And from there, where did you all go? A. We just went riding 


around different places, I don't recall the name of the different places, and 
the last place we went up to the service station on Bladensburg Road. 

Q. Did you go anywhere and leave the defendant for a while? A. He 
left us. 

Q. And at what time did he leave you and Quarles? A. It was around, 
I will say, around 10 or 10:30. 

Q. And when he left you all, where were you all at that time? A. Over 
in Addison Chapel Apartments. 

Q. You all'drove over there? A. Yes, we did. 

Q. In whose car? A. It was in Walker's car. 

Q. And you all left Walker at one of the apartments over there? 
A. No, we came back -- 

Q. No, I say, there came a time when you say Mr. Walker left with 
you all? A. Yes. 

Q. Who was driving the car at that time? A. He was. 

Q. When he got out of his car to go somewhere, did he leave you 
and Mr. Quarles inthe car? A. We stayed with Quarles’ car. 

Q. When you left Mr. Walker's house, how many cars were there 
at that time? A. One. 

Q. And which car was it? A. Walker's. 

Q. And you went from Chapel Oaks, you say, over to Addison Chapel 
Apartments? A. Apartments, yes. 

Q. And approximately how far is that from the Walker home? A. I 
will say about not quite a half mile. 

Q. When you arrived in that area, all three of you all were in the 
defendant Walker's car? A. Yes, sir, that is right. 

Q. And Mr, Walker got out of the car to go into the apartment ? 
A. No, he didn’t go into the apartments. 


26 


15 
Q. What did he do? A. He went to seea friend, I think, of hisn. 
He had left his car over there and went to See his friend, Went in 
Quarles’ car. | 
Q. When you left Mr. Walker's house, you went over in Mr. Quarles' 
car, amIcorrect? A. Yes, to pick up Mr. Walker's ¢ar. 
Q. And how long did Mr. Quarles remain over in the Addison 
Chapel area? A. He didn't stay over there. We met him later back at his 


house. 


Q. And when you say you met him later back at his house, how long 


a time had transpired between the time you left him at the Addison Chapel 
apartments and when you all met him again? A. I would say it was around 
12 o'clock when he got back, 12. 
Q. And so during the interim that you and Mr. Quarles|had been 
together for some two hours or more? A. Yes, we set and waited for him. 
Q. You say it was Slightly around 12 o'clock when you picked up 
Leroy Walker the second time? A. When he came back to meet us, yes, 
sir. 
Q. When he came back to meet you, he came back to meet you at 
what point? A. At his brother's house in Chapel Oaks. 
Q. In other words, all -- you all met together again at his home? 
A. Yes, sir. 
Q. Now, during the two-hour period when you and the co-defendant 
Joseph E. Quarles were together, did you all discuss at any time during 
that period the holding up of any gasoline station? A. No, weldidn't. 
We talked about this dance we were supposed to be going to. 
THE COURT: Talked about what ? 
THE WITNESS: Talked about this dance we were Supposed to be going 
to later on that night. 
BY MR. CARTER: 
Q. In other words, you all were talking about going to a social 
affair? A. Right. 
THE COURT: Now, Mr. Carter, I have an appointment at 12:30 that 
I must keep. This will be rather protracted, won't it? 
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MR. CARTER: Yes, it will. 

THE COURT: Very well. I will recess this case until 1:45. 

Now, Briscoe, don't discuss this case with anyone or allow anyone 
to discuss it with you during the luncheon recess. Do you understand? 

THE WITNESS: Yes, sir. 

THE COURT: Members of the jury, do not discuss this case with 
anyone or allow anyone to discuss it with you. 

27-89 Do not discuss it among yourselves. 

When you come back to the Court at 1:45, I shall have other things 
to do, matters concerning which you have no interest, so I will ask you 
to reassemble in a jury room outside this courtroom, where the marshal 
will direct you as soon as I adjourn. 

The Court will now stand recessed until 1:45. 

(Whereupon, at 12:30 p.m., the hearing of this trial was recessed 
until 1:45 p.m.) 

* * 
BY MR. CARTER: 

Q. Mr. Briscoe, doI understand you to say that when you and Mr. 
Quarles again met the defendant, Leroy Walker, it was approximately 
12 o'clock? A. Yes, it was. 

THE COURT: Keep your voice up. 

THE DEFENDANT: Yes, it was. 

BY MR. CARTER: 
Q. And this was at the defendant Walker's house? A. Yes, it 


Q. And you stated further that at that time the three of you all got 
in the car belonging to Mr. Walker? A. That's right. 

Q. From that point, Mr, Briscoe, where did you go when you first 
left the home of Mr. Walker at 12 o'clock? A. After that we went riding 

around, just riding around, that was all. 


Q. What was the nature of the conversation that the three of you 
had at that time? A. Just talking on different things, then talking about this 
dance that we was going on later on that night, after hours dance in Maryland. 
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Q. And did you go any place in particular? A. No, we didn't. 

Q. Stop anywhere? A. No, we didn't. 

Q. And is it your testimony, then, that you roamed around from 
approximately 12 to somewhere near 2 o'clock? A. Yes, it was. 

Q. Now, there came atime when you stated that you stopped at a 
Save-More Gas Station on Bladensburg Road. A. Yes, we did. 

Q. Now, prior to your stopping at the gasoline Station, what was 
the subject of the conversation between the three of you, just! prior to 
stopping at the station? A. Well, at the time we pulled up in front of the 
service station, I was asleep, so Joseph Quarles, he woke me up, asked 
me to go inside and get a soda. 

THE COURT: Get a soda? 

THE WITNESS: Yes, he did. 

BY MR. CARTER: 

Q. Now, when you drove up, did you stop right in front) of the door 
of this station? A. No, we didn't. We pulled up in the lot next to the 
station. 

Q. Was the lot part of the station or adjoining part of the station 
or what? A. Well, it was next to the station, joining part of the station. 

Q. How far would you say the place that you parked was from the 
door of the station in feet? A. Approximately 200 feet or more. 

Q. Would you say it is greater than the length of this courtroom? 
A. Yes, it is from one building to the other. 

Q. And who asked you to get the soda? A. Quarles. He gave mea 
dollar from his pocket. 

Q. All right. Is it your testimony that you went to this| place to get 
change and the soda? A. Right. 

Q. Did you ever buy a soda? A. No, I didn't. After I was, after 
I received the change from Mr. Handy, I was at the candy machine, I was 


at this candy machine, putting my money in the candy machine and Quarles 


walked in and said it was a hold-up. 
Q. Now, what did he have in his hand at that time? A. | He was hold- 
ing a shotgun. 
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Q. Now, during the entire evening that you had been with Mr. 
Quarles, had you seen that gun before? A. No, I hadn't. 

Q. Now, at the time that you drove up to the gasoline station, where 
in the car were you seated? A. I was in the front seat next to the driver. 

Q. Where was the defendant, Leroy Walker? A. He was driving 
the automobile. 

Q. Where was Joseph Quarles? A. He was in the back seat. 

Q. Had Mr. Quarles been in the back seat the entire time from 
12 o'clock to the time you drove to the Save More Gasoline Station? 

A. Yes, he was. 

Q. Had on any occasion had any one or anybody disembarked from 
the car during that period of time? A. No, we had not. The only time 
either of us left the car was when we got to the Service station. I got 
out and went for the change. 

Q. Now, during this time that you were all riding around, were 
any or all of you all drinking anything? A. No, we wasn't. 

Q. And during this two-hour period could you -- or can you at 

this time recall where first you drove to -- where did you first 
drive to when you left the home of Leroy Walker around 12 o'clock on the 
early morning hours of August 7. Do you recall where you first went ? 
A. No, I cannot. 


Q. Do you have any idea at this time as to what direction you took 


when you left the home of Leroy Walker? A. Well, after we drove 


around, I remember going out the parkway, Washington-Baltimore Park- 
way. 

Q. No, when you first left Mr. Walker's home, do you recall which 
direction that you went? Did you come back toward Vashington or did you 
go further into Maryland? A. We left -- when we left Chapel Oaks we 
went out towards Maryland to the Baltimore-Washington Parkway and 
then towards Washington. 

@. When you came back down the parkway, do you recall where 
you entered Washington? Do you recall where? A. We entered Wash- 
ington, it was at Bladensburg Road and -- let me See -- it was at 
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Bladensburg Road and New York Avenue, I think, parkway ares that 
you cross. 
Q. All right. Now, at that time, how long had you all been riding 
at the time when you entered Washington from the New York) Avenue, 
Bladensburg Road intersection? A. I remember riding up to that 
time -- I say up to the time we went into the service station. 
Q. I say approximately how long do you think you all had been 
riding around at this particular time? A. About an hour and a half 


or two hours or more. 


| 
Q. Now, during this entire period of time that you all were riding, 


just generally what was the subject of the conversation that the three of 
you were engaged in? A. I said before that I fell asleep so wasn't no 
conversation between us as far as I am -- 
Q. Prior to your falling asleep, what conversation transpired 
between you all? A. No more than about the dance we were supposed 
to go to later on that evening. That was all. 
Q. Now, do you recall stopping anywhere and getting anything to 
drink on this particular occasion? A. No, I do not. 
Q. Do you recall stopping at all anywhere for any purpose? A. No, 
I don't. 
MR. CARTER: Would Your Honor indulge me a moment ? 
THE COURT: Yes. | 
BY MR. CARTER: 
Q. Mr. Briscoe, you did plead guilty in this particular icase, didn't 
you? A. Yes, I did. 
Q. Now, at the time that you entered your plea, was your plea 
voluntarily made at the time? A. Yes, it was. | 
Q. Now, at that time did anybody request anything -- strike that. 
Did anybody make any promises to you when this plea was made? 
A. No, there wasn't. | 
Q. Well, at the time the plea was made, did anybody say to you that 
things would go right if you testified in this case? A. No, they did not. 
Q. Now, everything that you are relating here to the jury and to 
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the Court is the truth? A. Yes. 

Q. Now, Mr. Briscoe, is it your testimony that on this particular 
night, this was the first time you had ever been in the company of de- 
fendant Leroy Walker? A. As far as going out with him, yes. 

Q. You and Joseph Quarles had been friends for approximately 
how long? A. I would say for about six months or more. 

Q. And that you and -- in fact, Joseph Quarles let you uSe his car 
to go to work from day to day, didn't he? A. Yes. 

Q. At the time that the three of you all got into the car belonging 

to Leroy Walker, what conversation took place as regarding the use 
of the car on this particular occasion? A. There was no conversation 
about the use of the car on this -- 

Q. Then who made the decision that Leroy's car should be used 
rather than Joseph Quarles'? A. I don't know who made that decision. 

Q. Did any conversation take place relative to the use of one car 
rather than the other? A. Not to my knowing, no. 

Q. Now, when Mr. Handy handed you -- strike that. Who did Mr. 
Handy hand the money to? A. He handed the money to me. 

Q. And prior to his handing you that money -- strike that. What 
caused Mr. Handy to give you the money? A. Well, when Quarles, Joseph 
Quarles came in and said it was a hold-up, he told Mr. Handy to hand the 
money over to me, Mr. Handy to hand the money to me, over to me. 

Q. Now, what was your mental condition as of that time when this 
incident occurred? A. I was a little frightened at seeing that shotgun. 


Q. That was the first time that you had seen the gun? A. Yes, 


it was. 

Q. Now, is it your testimony, Mr. Briscoe, that you and Mr. Quarles 

had been together unceasingly from 9 o'clock that night to sometime 
later in the morning of the 7th? A. Yes, it was. 

Q. Is it further your testimony, that at all times that while the 
defendant Leroy Walker was in your presence, that you, Joseph Quarles, 
and Leroy Walker never separated? A. That's right. 

Q. On that particular occasion, did you drive the car during any 
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part of the time that the three of you were together? A. No, 
Q. Did Joseph Quarles drive the car? A. No, he didn't. 
Q. Leroy drove the car at alltimes? A. Yes, he did. 
MR. CARTER: I have nothing further. 
REDIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 
Q. When you pleaded guilty to this offense, you were represented 
by an attorney, isn't that right? A. Yes, I was. | 
Q. In fact, the attorney was Mrs. Dwyer, isn't that true? A. Yes. 
Q. You consulted with her before you pleaded guilty, did you not ? 
A. Yes, I did. 
Q. Now, on this morning that you went to the gas station, you say 
that Quarles gave you a dollar? A. Yes, he did. 
Q. What did he give you the dollar for? A. He gave me the dollar 
and told me to go get some sodas for the three of us. 
Q. When you went in the store, did you ask Mr. Handy for a soda? 
A. No, I asked him for change for a dollar. 
Q. Change for a dollar. Then you went over to the candy machine, 
is that right? A. That's right. 
Q. At no time did you ever attempt to buy any soda water from him, 
did you? A. No, I didn't. The soda machine was on the outside of the 
building. 
Q. Now, after you got the money, Quarles left the gas station, how 
far did you have to run to get inthe car? A. Approximately 200 feet 
or more. 
Q. And when you got in the car, did the car pass the driveway to 
the gas station to getaway? A. No, it did not. 
Q. How did Mr. King follow you? A. All I know was I Seen this -- 


when we was coming out of the station, I see the light coming lin the station, 


as we were pulling off, and it kept right straight through the lot and the 


station and proceeded behind me. 
Q. When you pulled out of the station, did you pull out at a fast pace? 
A. Yes, we did. 
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Q. How long did you keep up that fast pace in the car? A. Oh, 


from where the station is over to Kenilworth Avenue and Eastern Avenue. 

Q. Now, during that time how fast would you say the car was 
going? A. I can't recall the actual speed. I say around 70 or 80. 

Q. Miles an hour? A. Yes. 

Q. While you were going that speed, did you observe any auto fol- 
lowing you? A. No, I did not, only the car that I seen coming in the 
station, didn't stop, just kept straight on through. I didn't know whether it 
was following us or not. 

Q. Well, as you drove, didn't you see some car behind you? A. Yes, 
Idid. There was quite a few cars on the parkway at the time. 

Q. Didn't one particular car follow you for some distance? A. I 
can't recall. 

Q. All right. Did Quarles or Walker say anything in the car during 
the time it was going 70 miles an hour? A. No, they did not. 

Q. Nothing was said at all? A. No. 

Q. Nothing was said at all as to why you were going at such a fast 
speed? A. Well, Quarles told Walker to go back out to his house in 
Chapel Oaks. 

Q. Nothing was said about the speed? A. No, it wasn't. 

MR. MCLAUGHLIN: That's all, Your Honor, I have of this witness. 

RECROSS EXAMINATION 
BY MR. CARTER: 

Q. And is it your testimony, Mr. Briscoe, that this car was -- 
strike that. 

The place where the car was parked, is that the place where the soda 
machine was located? A. No, it wasn't. 

MR. CARTER: No further questions. 

FURTHER REDIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. How far from the soda machine was it parked, approximately ? 
A. Approximately the same as 200 feet or more. 

Q. From the -- that was the machine on the outside of the gas 


station, is that right? A. Yes. 
MR. MC LAUGHLIN: I believe that is all, Your Honor. 
THE COURT: Did Quarles bring the gun and put it in the car? 
THE WITNESS: After we came out of the station? Yes, he did. 
THE COURT: Did -- | 
MR. MC LAUGHLIN: I have nothing further, Your Honor. 
THE COURT: What is that? I didn't hear you. 
MR. MC LAUGHLIN: I have nothing further. 
THE COURT: I wanted to ask him another question. | 
Did Walker say anything when he saw him come up to the car witha 
gun in his hand? 
THE WITNESS: I don't recall him saying anything. 
THE COURT: Did Walker say anything when he got his|share of the 
money ? 
THE WITNESS: All he said was he was going home. That was all. 
THE COURT: Stand down. 
MR. CARTER: May I ask one question? | 
THE COURT: Yes. | 
FURTHER RECROSS EXAMINATION 
BY MR. CARTER: 
Q. Mr. Briscoe, at the time that Mr. Quarles left the gas station, 
where did he have the gun at that time? A. Back in the back of the car. 
Q. Ididn't hear you. A. In the back of the car. 
Q. You probably misunderstood me. 
When he left the gasoline station going back to where the car was 
parked, where was the gun that Mr. Quarles had? A. He was carrying it 
in his hand. 


Q. Now, when he got to the car, where was the gun? A, He still had 


it in his hand as he was getting in the car. 
Q. Do you recall at any time did Mr. Quarles secrete the gun under 
his coat which you say he was wearing? 


Do you recall? A. No, he didn't have a coat on. 
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Q. Certain of that? A. Yes. 

MR. CARTER: Nothing further. 

FURTHER REDIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. You say he didn't have a coat on? A. No, he didn't. 

Q. Now, when he got in the car before going to the gas station, 
weren't you able to see the gun? A. I didn't see the gun at all until after 
I was in the service station. 

Q. Now, how long was this gun? A. It was the size of a (indicating) 
about this long. 

Q. You say he had no coat on? A. No, he didn't. 

MR. MC LAUGHLIN: That's all. 

THE COURT: Stand down. 

(The witness left the stand). 

MR. MC LAUGHLIN: Call Detective Blancato. 

Whe reupon 

LOUIS BLANC ATO 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now, Officer Blancato, your full name is what? A. Louis Blan- 
cato, B-l-a-n-c-a-t-o. 

Q. And you are a member of the Metropolitan Police assigned to 

the Robbery Squad, is that right? A. Yes, sir, that is right. 

Q. And as a member of the Robbery Squad, during the month of 
August of 1960, were you investigating a robbery at the Save More Gas 
Station, Bladensburg Road? A. Yes, sir, I was. 

Q. Asa result of that, did there come a time when you placed the 
defendant, Leroy Walker, under arrest? A. Yes, sir, I did. 

Q. And when and where was that? A. That was approximately 3 


p.m. on August 26, 1960, it was a Friday, in Lawrenceville, Virginia, the 


Brunswick County Jail. 
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Q. And when -- was he turned over to you at that time? A. Yes, sir. 

Q. And after the defendant Leroy Walker was turned over to you at 
that time, did you transport him any place? A. Yes, sir, we |did. 

Q. Where did you transport him to? A. He was placed in the back 
of a police cruiser and he was transported back to Washington, D.C. 

Q. And after you left Lawrenceville, did there come a time when you 
talked to the defendant in regards to a robbery of Mr. Handy in the 2300 
block of Bladensburg Road, Northeast? A. Yes, sir, there did. 

Q. All right. That was how long or how soon after you hhad left 
Lawrenceville, Virginia? A. Avery short time, sir. I would say less 
than 10 or 15 minutes. | 

Q. What conversation did you have with the defendant Leroy Walker 
in reference to the robbery of Mr. Handy? A. We asked Leroy Walker if 
he had been involved in this hold-up of the Save More Gas Station on Blad- 
ensburg Road and at first he stated, "I would rather not say anything until 
I talk to a lawyer." 

* * * * * | 

Q. Now, after this incident, did you have further conversation with 
the defendant, Leroy Walker? A. Yes, I did. 

Q. Was that pertaining to this Save More Gas Station robbery ? A. Yes. 

Q. All right. What was that, Officer? A. Leroy told us that approx- 
imately around, sometime around 12 midnight, on the early morning of Sun- 
day, August 7, 1960, that Quarles, who he referred to as Joe Cooley, and 


Briscoe came to his house at Chapel Oaks. 


He says Quarles was in his automobile and they got back into Quarles' 


automobile and drove a short distance and got into his car, which was a 
1953 blue Buick that had been impounded in Virginia. 
He told us that the car was in his brother's name but that it was 
really his automobile. | 
He stated that they discussed this robbery, that they planned to pull 
this hold-up of this Save More Gas Station. 
He stated that they drove to Bladensburg Road, that he parked the 


26 


car along side of a liquor store which is just a little bit north of where 
this Save More Gas Station is, and he stated Quarles gave Briscoe a dollar 
and told him to go in and get a soda. 

He states Briscoe got out of the automobile and a few minutes later 
Quarles got out of the automobile holding a long-barreled shotgun. 

He states they both disappeared from sight a few moments and they 
came running back. 

Briscoe got into the front seat. Quarles got into the back seat and 
as they started driving off he saw an automobile following behind them. 

He said Quarles laid down on the back seat of the car. 

He told us he drove north on Bladensburg Road, made a right turn on 
South Dakota Avenue, drove down South Dakota Avenue until he got on the 
Baltimore-Washington Parkway. 

This car was still behind him. 

He was driving pretty fast. He didn't know how fast he was going. 

He made a right turn off unto Kenilworth Avenue cut-off and then he 
went up a one-way ‘street onto Tuxedo Road and that is the last he saw of 
this car that was behind him. 

He states that they got back out to Chapel Oaks and Quarles split up 
the money. 

His share was $55. 

And that after they split up the money he and the others went to a 
dance at Mike Marshall's in Maryland. 

With that he pulled a slip of green paper out of his wallet, and told 


me, "Here if you don't believe it, here is $50 of the money that I got. I 


sent it to my wife and kids in Virginia." 


(Paper marked as Government's Exhibit 
No. 1 for identification). 


Q. I show you Government's Exhibit No. 1 marked for identification 
and ask you, Officer, if you can identify that? A. Yes, sir, Ican. 

Q. And you identify that exhibit as what? A. As money order re- 
ceipt turned over to me by Leroy Walker in the amount of $50 which he 
stated he sent to his wife in Virginia, and children. 
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Q. Did he say where that $50 came from that he sent in that money 
order? A. Yes, sir. | 


Q. Where? A. He told me it was $50 of the $55 he got as his share 
of the Save More Gas Station hold-up. 


MR, MC LAUGHLIN: I believe that's all, Your Honor: 
CROSS EXAMINATION 

BY MR. CARTER: 

Q. Officer Blancato, when you first saw the defendant 


Leroy Walker 
he was in the Brunswick County Jail in Virginia, wasn't he? 


A. Yes, sir. 
Q. And that he had been arrested at that time on a fugitive warrant, 
Ibelieve? A. Yes, sir. 


Q. Now, at the time that you saw Mr. Walker at the jail, did you have 
any Conversation with him at that time? A. Right in the jail? 


Q. At the jail itself. A. Well, we got him ready to take him back. 

Q. At the time you went to the jail, you saw Mr. Walker at that 
point? A. Yes, sir. 

Q. Did you ask him at that time, did he wish to come back to Wash- 


ington with you and Officer Caldwell? A. He had already signed 
papers. 


Q. Awaiver? A. A waiver. 


Q. Now, at that time did you inform Mr. Walker of his| constitutional 


rights not to testify? A. I believe we informed Mr. Walker that he had to 
make no statements, as soon as we got to the cruiser and we 
as soon as he was turned over to us. 


started back -- 


Q. And you say you believe you did or you know you did? A. He 
was advised of his rights. Whether it was as he was getting in the cruiser 
or as soon as he got in the cruiser, I don't know. It was either time. 

Q. Now, on this particular occasion another police offi 


Caldwell, was with you, isn't that right? A. That's correct,|sir. That's 
my partner. 


cer, Officer 


Q. Now, approximately how long did the trip take from| whatever the 


name of that was -- New Brunswick County Jail, to Washington, D. C., how 
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long did that trip take? A. Well, we got back to Washington at 7:18 p.m. 
Of course, we made a couple of wrong turns and he had to show us 


the right way. 

Q. So that trip took approximately 6 hours? A. No, sir. 

Q. You left -- A. We started about 3 and got back in Washington in 

the office at 7:18 p.m. 

I noted the time. 

Q. How far had you all advanced on this trip in point of time when 
these alleged admissions were made by the defendant Leroy Walker? 

A. As far as mileage goes, I don't know, sir. 

Q. As far astime? A. Well, I could tell you this, sir, he -- 

Q. Approximately the time that you all had -- A. 15,20 minutes, 
10 minutes. Hard to pinpoint exactly, sir. 

Q. Now, you had a conversation with another person also, didn't 
you? A. Yes, sir. 

Q. In regard to another matter? A. Yes, sir. 

Q. Now, how long did that conversation take place with this other 
person? A. Avery short time. 

Q. And is it your testimony that approximately 15 minutes after you 
all had started back on the trip back to Washington that the defendant Leroy 
Walker made the statements that you have just related to the Court and the 
jury? A. Leroy Walker cut into the conversation we were having with this 

other party and he started telling us about this. 

Q. Now, prior to the time, Officer Blancato, that you arrested the 
defendant, Leroy Walker, you had talked to one Joseph Quarles, had you 
not? A. Yes, sir. 

Q. Had you also talked with James Briscoe? A. Yes, sir. 

Q. Now, on this particular occasion, did you tell the defendant what 
was alleged to have happened on August 7, at the Save More Gas Station? 
A. We didn't go into great detail. We relayed certain information to him, 
certain facts. 

Q. And after these facts were related to him, is it your testimony 
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that he, let's say in common language, he opened up and told you all this 
you have described to this Court? A. The first thing he said after he was 
advised of his rights, like I stated, he said he wished to make no statement 
until he saw a lawyer. 

And, of course, these remarks and statements were made to both 
parties, this defendant, and this other party we had in the automobile. 

And the other party relayed certain information back to us. 

It was while this other party was talking to us that he interrupted and 

he gave us the statement that he did. 

Q. Now, prior to the time that these statements were made, Officer 
Blancato, did you tell this defendant that unless he related to you certain 
information that you would see that he would stay in jail a year before his 
case would come up? A. No, sir. 

Q. Do you recall whether or not that that remark was| made by Of- 
ficer Caldwell? A. Not in my presence, no, he never madeja remark like 
that. 

Q. Do you recall anything about whether or not that if/the defendant 
did not be cooperative that the bond in his case would be $25,000. 

Do you recall whether that remark was made? A. After he made 
his admission, he asked us what the bond would be. 

We told him we didn't know. We had no way of setting |his bond. 
That's the Court's procedure. 

Q. Prior to the time the admission was made, was there a mention 
of the fact that the bond in his case would be in the amount of $25,000? 
A. No mention of any set amount at all, as far as I remember. 

Q. You are certain that neither you nor Officer Caldwell said that, 


"Unless you are cooperative with us, you will remain in jail a year 


before your case comes up?" A, Never mentioned anything |about him 
remaining in jail at all, sir. 
Q. Now, from the time that you say these admissions were made 
to the time that you finally arrived in Washington, would you|say that the 
defendant through all stages -- with all stages was very cooperative with 
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you? A. Yes, he was laughing and joking. We were all having a fairly 
good time. 
* * * 
REDIRECT EXAMINATION 
BY MR, MC LAUGHLIN: 

Q. In regards to that Government Exhibit 1 that I have shown you, 
is there anything on that made by you that would indicate as to the time 
that it was turned over to you? A. Well, this -- the card itself was turned 
over to me at 3:45 p.m. on August 26, 1960, and it was after he had made 
all his admissions and we were riding around talking -- in fact, he pulled 
it out of his pocket and said, 'tHere, if you don't believe it, look." And he 
handed me this. 

MR. MC LAUGHLIN: I believe that is all I have of this witness, Your 
Honor. 

MR, CARTER: Just one question. 

RECROSS EXAMINATION 
BY MR, CARTER: 

Q. Officer Blancato, at the time when you received these -- this de- 
fendant from the -+ I imagine it is the sheriff at the jail -- did you search 
the defendant at that time? A. I believe we did search him before we put 
him in the car. That's a matter of procedure. 

Q. At that time did you have Government's Exhibit No. 1, prior to -- 
A. This was in his wallet. He was only searched for weapons. 

Q. He had his wallet in his pocket when you started back? A. Yes, 
sir. 

Q. Now, Officer Blancato, was the defendant's wallet searched at 
the time that you were at the Brunswick County Jail? A. No, sir. 

Q. And it is your sworn testimony that Government's Exhibit No. 1 
was voluntarily given to you by the defendant while you were en route back 
to Washington? A. Yes, sir. 

MR. CARTER: Nothing further. 

MR. MC LAUGHLIN: I will offer that exhibit and rest the Govern- 


ment's case, Your Honor. 
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THE COURT: It will be received. 


(Government's Exhibit No. 1 for iden- 
tification received in evidence). 


* * * * * 

MR. CARTER: May I approach the Bench, Your Honor? 

THE COURT: Yes. | 

(At the Bench). | 

MR. CARTER; I would ask Your Honor for a 10-minute recess and 
let me talk to this defendant once again. 

In view of the fact, the way this case is shaping up, from the evi- 
dence, and the things as I know them to be, I feel as though it would be 

122 actually a waste of time for us to proceed, but at the same time I 
don't want to be in the position of coercing a man to enter a plea, -- 

THE COURT: Don't do that. 

MR. CARTER: No, I say, I won't, but I do believe -- I'mean, what 
has been produced, the type of testimony -- I don't believe that what I have 
to put on for defense would be able to overcome it. 

* * * * 
VERNELL WALKER 
was called as a witness and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. CARTER: 

Q. Now, Mrs. Walker, will you keep your voice up so that all the 
ladies and gentlemen of the jury may hear you, His Honor, and also the 
District Attorney. 

Mrs. Walker, what is your name? A. Vernell Walker.| 

Q. And what is your relationship with the defendant? A. He is my 
husband. 

Q. Now, Mrs. Walker, I am going to direct your attention to some- 


123 where in the summer months or in the summertime of this year, did 


there come a time when you moved from Maryland back to Virginia? 
A. Yes, sir. 
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Q. Do you recall when or what month that was? A. I know it was 
the last of July, sometime in July. 

Q. You moved back to Virginia in July? A. Yes, I did. 

Q. And what was the reason for your moving back to Virginia? 

MR. MC LAUGHLIN: I object, Your Honor. 

THE COURT: I sustain the objection as to the reason. You may 
state facts, but not her mental process. 

MR. CARTER: That's all right. 

BY MR, CARTER: 

Q. Now, at the time -- where was Leroy working? A. He was 
working in Maryland. 

Q. And who was he working for? A. For his brother. 

Q. And what were his duties? 

MR. MC LAUGHLIN: I object to this, Your Honor. 

THE COURT: Overruled. Is it preliminary to something. 

MR. MC LAUGHLIN: No time or anything else. 

MR. CARTER: Well, no -- all right, I will skip all that and frame 

my question. 

BY MR. CARTER: 

Q. Now, after you moved back to Virginia, did your husband visit 
you? A. Yes, he did. 

Q. And how often did he visit you? A. Every weekend. 

Q. And when you say every weekend, what days to you have refer- 
ence to? A. Oh, Friday night, and Saturday and Sunday. 

Q. And when would he come to Virginia, when would he arrive? 
A. Friday nights. 


Q. Now, do you recall whether or not that on the weekend of August 
7 was your husband home on that weekend, as best as you can recall? 
A. Yes, he was. 


MR. CARTER: I think at this time I will ask the Court to take judicial 
notice of the fact that Sunday is the 7th of August, Friday is the 5th and 
Saturday is the 6th of August. 

I just want to take judicial notice of that fact. 
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THE COURT: The indictment charges the offense was| committed 
on the 7th. | 


MR, CARTER: On the 7th, yes, early morning hours of the 7th. 
BY MR. CARTER: | 
Q. Now, the weekend prior to that, did your husband come home on 


that Friday? A. Weekend of -- | 
Q. Prior to the weekend which we have established that -- A. Oh, 
yes, yes. | 
Q. Now, onthe weekend following that, did your husband come home 

on that weekend? A. Well, he usually come home every weekend. 
Q. And the day in which he came home was what day 2 
What day of the week? A. Well, Friday, but sometime he works on 
Saturday and then he come on Saturdays. 
Q. Now, -- and when would he leave to come back to Washington? 
A. Sunday nights. 
Q. Is it your testimony, as best as you can recall, that he was home 
on the weekend of the 7th of August? A. Yes. | 

MR. CARTER: That's all I have. 

CROSS EXAMINATION 
BY MR. MC LAUGHLIN: | 
Q. Mrs. Walker, you cannot say definitely that he was home on that 
weekend, can you? A. Well, the best I know of he was home. 
Q. Didn't you just testify that sometimes he comes hame Friday 
night and sometimes he comes home Saturdays? A. Yes. | 
Q. What? A. Yes, he did. 
Q. And sometimes he would come home Sunday, wouldn't he? 


A. No, he usually come home on Friday nights. 
Q. What? A. He usually come home Friday nights. 
Q. In other words, you just say "usually ," isn't that right ? A. Some- 


times be early Saturday morning or something. | 


Q. You say he was working during the week of August) 6, you say, or 
7th? A. What he was doing, you mean? I didn't understand the question. 
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Q. Let me ask you this. I will withdraw that question. 

On that weekend that you say was August the 7th, that he came down 
to see you, did he give you any money? A. Well, he usually, you know 
when he come home weekends. 

Q. What? A. Yes, he did. 

Q. Generally gives you money, isn't that right? A. Yes. 

Q. That would be when, on Friday nights when he came? A. Yes, 
when he come home. 

Q. If he didn’t come on Friday nights, on Saturdays he would give 
you money, isn't that right? A. Yes. 

Q. What? A. Yes, when he comes home. 

Q. When he comes home, 

Now, on August 8, did he give you any money? A. August 8? 

Q. Yes, ma’am. A. Well, he came home August 7, that was August 
7 when he came home. 

Q. Well, now, did he send you $50? 

MR. CARTER: Mr. McLaughlin, if you are going to ask that ques- 
tion, pinpoint the time when he sent $50. 

He might have sent $50 any number of times. 

MR. MC LAUGHLIN: I appreciate that. 

BY MR. MC LAUGHLIN: 

Q. We were talking about the weekend of August 7. A. No, I don't 
remember any $50. 

Q. What? A. Idon't remember exactly the amount of money he 
gave me. 


Q. Well, did he send you money on the weekend through a money 
order? $50? A. Ican't recall. 

Q. What? A. Ican't recall whether he sent me money that weekend. 

Q. You can't recall? A. No. 

Q. You don't know whether he did or not, is that right? He could 
have, is that what you are saying? A. No, sir. He didn't send me any 


money. He came home that weekend. 
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Q. He didn't send you any money? A. He came home that weekend, 


Q. He didn't send you any money on August 8th, is that right? A. I 
can't recall. 


Q. Did he send you $50? A. I can't recall. | 
Q. Did you get the other end of this stub, this money order to cash 
on August 8, of 1950 or '60, rather, for $50? A. I guess I must have since 
it says I did, but I just didn't recall it exactly, him sending me that money. 
Q. Well, as to refresh your recollection as to whether or not he sent 
you this $50 on August 8, do you remember on August, I believe the 26th 
or the 27th, of seeing your husband down in the Commissioner's of- 
fice in the cell block? A. Yes, Ido. 
Q. And when you saw your husband down there that time, you asked 


permission to see him, did you not? A. He asked permission to see me. 


Q. Permission, and as a result you were able to see him, weren't 
you? A. Yes, I was. 

MR. CARTER: I object, Your Honor. Going far beyond the field of 
direct examination. 

THE COURT: Overruled. 

BY MR. MC LAUGHLIN: 

Q. At the time that you talked to your husband down in|the cell block, 
Officer Blancato was there, wasn't he, the police officer in the front row? 
A. Yes, he was. 

Q. And didn't your husband say to you at that time that! he committed 
this robbery in order to send you money? A. No, I don't recall his say- 
ing that. 

Q. What, ma'am? A. I don't recall him saying anything like that. 

Q. Do you remember at that time that you were crying) and he was 
crying and he said he sent it to you? A. The officer, he is the one -- he 
is the one that say it, my husband didn't say it. 

Q. Didn't your husband say that to you that he committed this crime 
in order to send you money? A. The detective said that. My husband 
didn't say it. 
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Q. What? A. The detective say that. He said it himself, but my 
husband didn't say that. 

Q. Your husband didn't say that to you at the time? A. No. 

Q. About this robbery, that this $50 came from the robbery? A. No, 
he didn't say that. 

Q. Did he say -- A. The detective told that -- the detective said it. 

Q. Didn't your husband tell you that he sent you $50? A. No, he 
didn't say that. The detective is the one that say it. 

MR, MC LAUGHLIN: That's all I have, Your Honor. 

MR. CARTER: That's all I have. 

THE COURT: Stand down. 

* * 
Whereupon 
LEROY WALKER 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. CARTER: 

Q. Now, Mr. Walker, you speak up so everybody can hear exactly 
what you have to say. 

What is your name? A. Leroy Walker. 

Q. Where do you live? A. 1435 58th Avenue, Chapel Oaks, Maryland. 


Q. Now, directing your attention to the summer months of either 


June or July of this year, did there come a time when you moved your fami- 
ly from Chapel Oaks to somewhere? A. That's right. 
Q. And where did you move your family at that time? A. I moved 
out to where my mother lives in Virginia. 
Q. I didn't catch that remark. A. In Virginia. 
Q. Did you say to your mother's home in Virginia? A. That's right. 
Q. Now, during that time, who were you working for? A. My brother. 
Q. And whatiwere your duties? A. Truck driver. 
Q. And after you moved your family to Virginia, where did you stay -- 
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in the Washington area, that is? A. I stayed with my brother. 
Q. And that was his wife who just preceded you to the stand? 
A. That's right. 
Q. Now, Mr. Walker, you have heard all the testimony of all the 
witnesses who have preceded you here today. 
I am going to ask you at this time if you know the defendant in the 


case, this case, Joseph Briscoe -- James Briscoe, James Briscoe? Do 


| 
you know him? A. Not by name, but I see him a lot of times. I didn't 


know until I got the indictment papers and his name was on them. 

Q. Have, on any occasion prior to the 7th of August or any time 
after that time, have you ever been out in the company of the defendant, 
James Briscoe? A. I never been nowhere with him in my life. 

Q. Now, I will ask you specifically , during the early morning hours 
of August 7, 1960, were you in the company of one Joseph E|, Quarles or 
James Briscoe? A. No, sir, I wasn't. 

Q. Did those two persons on that particular night ride with you any- 
where within the Metropolitan Area of Washington? A. Never rode with 

me any place. 

Q. Now, directing your attention to the weekend of August 5, 6, and 
7, will you kindly inform the jury and the Court where you were? As <I 
was in Virginia. 

Q. And when did you goto Virginia? A. Ileft ona Friday night, 
the 5th, 

Q. And when did you return to Washington? A. I think it was real 
early Monday morning when I returned to Washington. 

Q. And the weekend prior to that, where did you spend the weekend ? 
A. In Virginia. 

Q. And the weekend prior to that weekend, where did you spend the 
weekend? A. In Virginia. | 

Q. Now, directing your attention to the weekend of the|12th, 13th, 
and 14th, did you also spend the weekend in Virginia on that particular 
occasion? A. I always generally go to Virginia on weekends. 
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Q. On what day did you usually go to Virginia? A. On Friday, Fri- 
day night. If I had a special assignment, then I would go on Saturday, road 
job, or something like that. 

Q. Now, do you know the defendant, Joseph E. Quarles? A. No more 
than seeing him down around my brother's house, Quarles and Briscoe and 

a friend of Cliff White, that is my sister-in-law's brother. 

Q. And you were not in the habit of going out with those two gentle- 
men at all? A. I didn't go with anybody. 

Q. Now, you heard Mr. Briscoe state that you drove him and Joseph 
Quarles around for approximately two hours on the early morning hours 
of August 7, 1960. 

Is that statement true or not? A. That statement is not true. I never 
been with him any place and I don't think he even know my name until he 
got the indictment papers. First time I knew his name was in the District 
Jail. 

Q. Do you recall on that weekend being in the presence of any two 
gentlemen, one of whom had a shotgun? A. Sir? 

Q. Were you in the company of any gentlemen on that weekend, any- 
body who had a shotgun? A. No, sir. 

Q. Do you know Mr. Handy, the gentleman who first testified in this 
case? A. No, sir, I don't. 

Q. Have you ever been over to the Save More Gasoline Station in the 
2300 block of Bladensburg Road? A. No, sir, I haven't. 

Q. Did you hold up the gasoline station or assist in the holding up of 
the gasoline station, the Save More Gasoline Station, on August 7? A. No, 
sir, I haven't. 

Q. Did you connive or plan or assist anyone by fingering, let us say, 
that Save More Gasoline Station? A. No, sir. 


Q. Did you,'prior to 2 p.m. August 7, discuss with anybody in the city 
of Washington about a hold-up of any kind? A. No, sir. 

Q. Now, do you know Officer Blancato? A. Yes, I know him. 

Q. And when was the first time that you saw him? A. County jail. 
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Q. Did there come a time that you, Officer Blancato, and Officer 
Caldwell took a trip back to Washington, D.C., from the county jail? 
A. That's right. 
Q. And during the course of your riding back to Washington, D.C.. 
did you have a conversation with Officer Blancato? A. Yes, we talked. 
Q. All right. What did you tell him? A. He told me, say, "Come 
on, get yourself straight." I said, "Straight with what?" | 
Q. Speak just a little slower. A. He say, ‘You want to get yourself 
straightened out." 
I say, "Get myself straightened out with what?" 
He say, "Oh, come on, you know what it is all about." | 
I say, "Iam sorry. I don't know nothing what it is all about." 
He say, "You don't want to tell me, I will tell you." 
I told him to go ahead and tell me and he started telling me about 
this robbery. 
Q. And did you tell him at any time that you participated in any 
robbery? A. No, sir, I didn't. 
Q. You are certain of that? A. I know I didn't. 


Q. Now, during the course of your riding back to Washington, at 
any time did Officer Blancato or Officer Caldwell mention to you the length 
of time that you would have to remain in jail unless you cooperated a bit? 
A. Yes, he did. 
Q. And what did they say in regard to that matter? A. He said, 
number one, "Your bond will be set at $25,000. Your people won't be able 


to get you out.” 
MR. MC LAUGHLIN: I can't see the materiality if he jsays that he 
didn't admit anything, Your Honor. 
THE COURT: Overrule your objection. If the jury believes he said 
it, he will still have to tell them that it was a free and voluntary and 
uncoerced statement. | 
THE WITNESS: He said, number one, like this here, he say, "I 
would like to lock you up if you don't tell me and hold you anyway." 
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He said, number two, "Your bond will be set at $25,000 so your peo- 
ple won't be able to raise the money to get you out on bond.” 

He said, number three, "I got you dead to the right because Quarles 
and Briscoe done testify against you.” 

Q. What else did he say? A. He said, "You will stay in jail at least 
a year before your trial come up." 


Q. And now which one of the offcers made those remarks to you? 


Was it this officer who testified or another officer? A. That one. 

Q. Do you know his name? A. Yes, sir. 

Q. What is his name? A. Officer Blancato. 

Q. And do you recall at what point on the trip back from Virginia 
that these statements were made to you by Officer Blancato? A. Well, 
after we came through Fredricksburg and approaching the divided highway 

coming up out of the lights -- I don't know the name of the town. 

Q. Now, you heard Officer Blancato earlier on the stand inform the 
Court and the jury that you admitted participating in this hold-up? 

Did you make those statements to him? A. No, sir, I didn't. 

Q. Did you make any such statement to Officer Caldwell? A. No, 
sir, I didn't. 

Q. Now, there came a time, Mr. Walker, when you went to Virginia 
in August and you stayed more than the weekend. 

Do you recall what weekend that was? A. No, I can't recall exactly 
which weekend it was, but one weekend I went on down there and my wife 
was sick and I taken sick while I was there then. 

Q. And it was while you were there on that particular occasion? 

A. Yes, it was some kind of intestinal flu going around. 

Q. It was during this period that you were arrested there in Virginia 
on a warrant, weren't you? A. That's right. 

Q. Now, prior to the time of your arrest, did you have any knowledge 
of the fact that Joseph -- James Briscoe or Joseph Quarles were involved 
in any way in any robbery? A. No, I didn't even know their name. 

Q. When was the first time you learned Joseph E. Quarles’ name? 
A. After I got my indictment papers. 
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MR, CARTER: Nothing further. 
CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. You say you would see Quarles down around the house where you 
lived? A. That's right. 


Q. How often would you see him down around the house where you 
lived? A. Ican't recall how often. 
Q. Can you give us some idea? A. Oh, once or twice 
Q. What? A. Once or twice. | 
Q. Would you see him at nighttime, daytime, or when? A. Oh, he 
used to come home with my -- he and my brother-in-law, my sister's 


brother, when he would come home from work. 
Q. What time would that be? A. I can't recall -- 
Q. What? A. I can't recall what time it is. 
Q. You don't know what time? A. In the afternoon. 
Q. What time did you see Briscoe around the house? A. I never 
seen him no more than -- I maybe -- to say I know him when I see him I 
can't say. 
Q. Who was Briscoe at the house to see? A. Who was Briscoe at 
the house to see? 
Q. Yes. A. Must have been down to see Cliff, too. 
Q. What? A. Must have been down to see Cliff, too. I don't know 
who else he knowed there. 
Q. What time would you see Briscoe around the house? A. I can't 
recall. What time in the afternoon? | 
Q. Day or night? A. Well, he worked with Cliff, I guess. I guess 
he still working with him. | 
Q. What? A. I think he is still working with Cliff, 
Q. Cliff? A. That's right. 
Q. Can't you tell us what time you did see him down around your 
sister-in-law's house? A. Along about the same time. | 
Q. What time would that be? A. I say around 6 o'clock in the after- 
noon, something like that. | 
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Q. What time did you get through driving that truck? A. Sometime 
I get in about 4 o'clock, all depends on when the man cuts me off. 

Q. Would you work every day? Driving the truck? A. That's right. 

Q. How much a week did you make driving atruck? A. $70. Some- 


time extra $5 maybe a week, $10. 

Q. When was payday, Friday night? A. Friday afternoon. 

Q. Friday afternoon. A. When I got off work. 

Q. So that when you took the trip to Virginia, you had your week's 
pay with you, is that right? A. That's right. 

Q. And you would turn it over to your wife, is that right? A. That's 
right. 

Q. Is that right? A. I didn't say I turned it all over to her, but I 
turned over what she could make out with. 

Q. Isn't itaifact that was the reason for your going to Virginia so as 
to give your wife some money so she could live? A. I love my wife and 
family and I used to go home to them every week. 

Q. What? A. I say I love my wife and family so that is why I went 
home to them every week. 

Q. You what? A. I say I went home to them every week. I was only 
working up here. 

Q. And what was the other thing you said? A. I say Ilove my wife 
and family and that is why I went home to them every week. 

Q. During that time didn't you have a girl friend here in Washington? 

MR. CARTER: I object to that, Your Honor. That has no bearing on 
this case. 

THE COURT: Overruled. He volunteered that he loved his wife. Is 
that the way you got it? 

MR. CARTER Well -- 

BY MR. MC LAUGHLIN: 

Q. Didn't you have a girl friend here in Washington? A. No, I didn't. 

Q. Didn't you have a girl friend by the name of Harris? A. No,I 
didn't. 
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Q. Didn't you hear her testify in this Court that she was your girl 
friend? 
MR. CARTER: I object to that, Your Honor, on the grounds -- 
THE COURT: Overruled. | 
BY MR. MC LAUGHLIN: | 
Q. Didn't you hear her testify in this Court that she was your girl 
friend? A. No, I didn't. 
Q. Didn't you hear her testify that she kept company up to July -- 
A. No, I didn't. 
Q. 1960? A. No, I didn't. 
Q. Do you deny that? A. I deny that. 
Q. All right. Did you know a girl by the name of -- A. Sure, I did. 
Q. What? A. I know her. 
Q. How did you know her? A. I know her by her automobile when I 
had my gasoline station. 
Q. Did you go during the period of time any place with the Harris 
girl? A. Well, some weeks when I was on my way home --!She lives in 
Fredericksburg -- 
Q. What? A. Some weeks when I was on my way home -- she lives 
in Fredericksburg -- I took her down and dropped her off at her 
mother's place. 
THE COURT: You have pursued that far enough. 
MR. MC LAUGHLIN: All right. 
BY MR, MC LAUGHLIN: | 
Q. Now, what kind of an automobile did you own during the weekend 
of August 7, of 1960? A.'53 Buick. 
Q. What? A. '53 Buick. | 
Q. What was the color? A. Blue and white. 
Q. Blue and white. | 
Now, I will show you a receipt for a money order dated August 6 of 
1960, and ask you does that belong to you? 
THE COURT: Did you say August 6? 
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MR. MC LAUGHLIN: August 8. Did I say 6, Your Honor? 

THE COURT: You said 6. 

MR, MC LAUGHLIN: I meant August 8, of 1960. 

THE WITNESS; Just a money order, sir. It's my name on it. 

BY MR. MC LAUGHLIN: 

Q. No, I meant, did you turn that over to the police? A. No, sir, I 
didn't. -When I was searched, he took this. 

Q. All right., Did you have it on your person? A. Sir? 

Q. At the time that you were arrested? A. Did I have it in my purse? 

Q. Yes. A. Had it in my wallet. 

Q. So that receipt belongs to you, isn't that right? A. My name on 
it. I guess it must belong to me. 

Q. What? A. My name is on the back of it. 

Q. Well, now, you say that the police took that from your wallet ? 
A. Took that from me in Virginia, right near the sheriff's house. 

Q. That belongs to you, doesn't it? A. That's right. 

Q. That's it. 

Who did you send the $50 to? A. I sent it home to my wife. 

Q. And you sent that on Monday, isn't that right? A. That's right. 

Q. Now, you had been down there that week, with your $75 a week 
pay, hadn't you? A. That's right. 

Q. And did you give your wife any money of that $75? A. Sure I did. 

153 Q. How much money did you give of the $75? A. Ican't recall how 

much I gave her. I think on that weekend -- yes, I think I bust a couple of 
tires on the way down and had to buy tires. 

Come back I borrowed $50 from my brother -- from my brother's 
wife and she give me $50 and she sent the money order off for me. 

Q. Didn't you tell the police officer that you sent the $50 to your wife 
and that $50 was from the robbery? A. I didn't. 

Q. What? A. I did not. 

Q. Now, you testified that on the way back that at no time that the 


police -- did you tell the police that you were involved in this robbery, isn't 
that right? A. I didn't. 
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Q. You did not? A. I did not. | 
Q. So even though they told you about setting your bond for $25,000, 


keeping you in jail for a year, with all those threats, at no time did you tell 
them anything, is that right? A. I didn't tell them nothing. iI told them I 
would talk to my lawyer. 

Q. What? A. I told them I would talk to my lawyer first. 

Q. Well, on the way back from Virginia, you were with your brother 
James, isn't that right? A. No, I wasn't with my brother James, 

Q. Well, when the police brought you back from Lawrenceville, wasn't 
your brother James with you? A. No. 

Q. It was your cousin James? A. That's right. 

Q. His name is James Walker, isn't it? A. That's right. 

Q. Where does he live? A. He lives -- I don't know where -- he 
said he lived on T Street. 

Q. Well, now, when you say you don't know where he lived, you left 
Washington and went to Virginia with him, didn't you? A. That's right, but 
he were at the house. 

Q. What? A. He were at the house. 

Q. What? A. He were at the house. 

Q. He was at your house? A. That's right. 

Q. When you say that during the time that you were down in Virginia 
from August 19, I believe, until August 26, you say you were| sick? A. I 

was down in Virginia when? | 

Q. From August 19 until August 26. A. I was down August 20. 

Q. 20th? A. That's right. 

Q. Until August 26? A. That's right. 

Q. You say that you were sick during that -- A. During that period 
of time I was. 

Q. Now, isn't it a fact that during that period of time that you and 
James Walker, your cousin, were out in the woods down there? 

MR, CARTER: Objection. 

THE COURT: What is the relevance of all this? 
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MR. MC LAUGHLIN: Well, he said he was sick during that period of 
time and I am showing he was not sick. 
THE WITNESS: I told you I couldn't recall what week or not. 
BY MR. MC LAUGHLIN: 
Q. What's that? A. I say I couldn't recall whether that week or not. 
Q. What week? A. Idon't know. Whatever day you said it was. 
Q. You answered a question by my friend here that pinpointed the 


156 time that you said you had some kind of a virus. A. Oh, I told you 

I had intestinal flu. 

Q. Now, you don't know when that was. Is that what you are telling 
us? A. I didn’t keep up with the dates. 

Q. Now, isn't it a fact that you received $55 from this robbery ? 
A. No, sir. 

Q. And isn’t it a fact that you drove your automobile about 70 miles 
an hour with you, Briscoe, and Quarles after this robbery? A. No, sir. 

MR. MC LAUGHLIN: That's all I have. 

Oh, just one more question. 

BY MR, MC LAUGHLIN: 

Q. You deny that you participated in this robbery, is that right? 
A. That's right. 

Q. Do you remember when you were brought back, I believe, on Aug- 
ust -- about the 27th, down in the cell block? A. I remember. 

Q. After you were arraigned by the Commissioner? A. I do. 

Q. You requested at that time to see your wife, did you not? A. I did 

Q. And they let you see your wife, isn't that true? A. That's right. 

Q. And at the time that you talked to your wife, was the Officer Blan- 
cato present? A. He was standing behind her. 

Q. And isn't it a fact that you told your wife at that time that this 
$50 -- that you committed this robbery to get money for her? A. No, I 
didn't tell him that. 

Q. Did you -- A. He told my wife that. 

Q. You deny that you said that? A. I deny I said it. 

Q. Ali right. 
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REDIRECT EXAMINATION 
BY MR. CARTER: 
Q. Mr. Walker, during the week during the later part of August when 
you were down -- is it Lawrenceville, Virginia? A. Meredithville. 
Q. Meredithville , Virginia, is it your testimony on that particular 
occasion you say that your family was sick? A. That's right. 
Q. Now, did you do any work when you were down in Virginia during 
that period prior to your being arrested? A. Yes, sir. 
Q. What did you do? A. I have helped my father. 
Q. What did you help him with? A. Cut some wood. 
Q. And do you generally help him during certain times of the year? 
A. Yes. Always when I go home, he is doing anything, I always help him, 
MR.CARTER: No further questions. | 
RECROSS EXAMINATION | 
BY MR, MC LAUGHLIN: 
Q. Now, did you stay at your father's home the entire time that you 
were in Virginia? A. No, I didn't. 
Q. What? A. No, sir, I didn't. | 


* * * * * 


Washington, D. C. 
Thursday, January 12, 1961. 


* x* *| 
Whereupon 

JOSEPH EDWARD QUARLES 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION | 
BY MR. CARTER: | 
Q. Mr. Quarles, speak up loud so all the members of the jury may 

hear you and His Honor. 
What is your name? A. Joseph Edward Quarles. 
Q. You are also a defendant in this case, are you not?| A. Yes, sir. 


Q. Now, Mr. Quarles, prior to this time have you discussed this case 
| 
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with me in any manner? A, No, sir. 

Q. Now, Mr. Quarles, do you know James Briscoe? A. Yes, sir. 

Q. And do you know the defendant, Leroy Walker? A. I know him 
but not personally. 

Q. Now, Mr. Quarles, I am going to direct your attention to the week- 
end of August 6, Saturday, August 7, Sunday morning, and I am going to ask 
you whether or not on those days, the evening of the 6th or the morning of 
the 7th, were you in the company of Leroy Walker? A. I was not. 

Q. Now, on that same time, as I previously mentioned, were you in 
the company of one James Briscoe? A. Yes, sir. 

Q. Now, Mr. Quarles, in this case, which is case No. 828-60, in which 
you are charged with the robbery of the Save More Gasoline Station, in the 
2300 block of Benning Road, you pleaded guilty to that charge, did you not? 
A. Yes, sir. 

Q. On the morning in which the incident occurred, who was with you 
at that time? A. James Briscoe. 

Q. Was the defendant, Leroy Walker, with you? A. He was not. 

Q. Now, at the time that this robbery took place, in whose car -- what 
car was being used? A. I used Leroy Walker's car. 

Q. And where did you get that car from? A. I got the car from his 
brother's brother-in-law. 

THE COURT: Now, give his name. 

BY MR. CARTER: 

Q. The name -- what is the name of the brother-in-law? A. I think 

his name is William White. 


Q. And do you recall probably the approximate time at which you 


borrowed the automobile from the defendant's brother-in-law, you 
say? A. Yes, sir. 

Q. Do you recall what that was? A. Iam not sure. I say it was 
around 9:30, something like that. 

Q. And -- I have no further questions. 
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CROSS EXAMINATION 
BY MR, MC LAUGHLIN: 

* * * * * 
164 Q. * ** What kind of a car did Leroy have on August 7, 1960? 
A. It was a Buick. : | 

Q. What? A. Buick, '53. '53 Buick. 
Q. What color? A. Green and white. 
164-A Q. And when did you get the automobile from Leroy? |A. I didn't 
get the automobile from Leroy. 
Q. Who did you get it from? A. William C. White, Clifford. 
Q. Where? A. Chapel Oaks, Maryland. | 

Q. What? A. Chapel Oaks, Maryland. 
Q. Well, now, where did you get the keys to the car? A. I borrowed 


from Cliff because of the fact that my car was broke down up| the road. 
Q. Well, was Briscoe with you that night? A. Yes, sir. 
* * * * * | 
168 Q. Isn't it a fact that while you were over in the jail that you told 
the police officers that Leroy Walker was with you on this robbery ? 
A. Not on this one. I told them on -- 
MR, CARTER: I object. 
THE WITNESS: -- other robbery. 
THE COURT: No. 
MR. CARTER: Objection, I object to that on the grounds that it is -- 
THE COURT: I sustain the objection. 
BY MR, MC LAUGHLID: 
Q. Do you deny that you told the police officers that he has with you 
on this robbery? A. Yes, sir. 
Q. Of the Save More Gas Station? A. Yes, sir. 


* * * * 
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LOUIS BLANCATO 
resumed the witness stand, and having been previously duly sworn, 
was further examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
* * * * * 
Q. I believe my question was, on August 27, of 1960, were you in the 
Commissioner's cell block at any time on that date? A. Yes, sir, I was. 
Q. While the defendant, Leroy Walker, was present and his wife 
was present? A. Yes, sir. 
Q. Did you hear any conversation between Leroy Walker and his wife 
at that time? A. Yes, sir, I did. 
Q. With reference to the robbery? A. Yes, sir. 
Q. What did you hear the defendant , Leroy Walker, say, if anything, 
to his wife at that time? A. Well, they were both crying and Leroy Walker 
told his wife, Vernell Walker, that he had committed the robbery for her 


and he told her that $50 of the $55 he got he sent to her and the children. 
He told her he was sorry, to try to get him out, that everything was 


all right, not to worry. 

MR, MC LAUGHLIN: That's all I have. 

CROSS EXAMINATION 
BY MR, CARTER: 

Q. Mr. Blancato, did you overhear this defendant tell his wife that 
he robbed the Save More Gasoline Station on the night of August 7? 
A. Yes, sir. 

Q. And he made those remarks which I have just asked you? 
A. Well, he didn't \tell his wife the date of the robbery. He told his wife 
that he had committed this robbery and that $50 of the $55 was sent to her. 

Q. Did he tell his wife that he robbed this Save More Gas Station, 
the one that we are talking about here today, of any amount of money at all? 

A. Yes, sir. He mentioned the Save More, yes. 


Q. He mentioned the Save More? A. Yes, sir. 
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Q. And you heard him say it? A. Yes, sir. 

Q. And you are certain of that? A. Yes, sir. 

Q. Did you put those in your notes? A. Yes, sir. 

Q. May I see them, sir? A. The typewritten ones or the hand- 
written ones ? 

(Mr. Carter gets notes). 

Q. Well, where in your notes, Mr. Blancato, do you have the state- 
ment which you just testified to? A. Right here at the bottom. 

Q. Didn't you say that in your notes you have the statement that the 
defendant said that he robbed the Save More Gasoline Station|and sent some 
money to his wife? A. I remember that part. I put down -- it was only -- 

Q. Do you have that in your notes? A. Not exactly in those words, 
no, sir. 

Q. Do you have any reference as to that situation or statements in 
those notes that you have there? A. I can't answer that question with a 
yes or no, Mr. Carter. 

Q. Well, I mean you can look at your notes and say it. A. Well, 
then, would you care to read them? 

Q. I would care for you to show me the statement that I have asked 
of you and where you have that here in your notes. A. Both i-n-t-e-r 
after arraignment and again both made admissions in front of Vernell 
Walker, Leroy Walker's wife and Marshal Patterson. Case closed. 

Q. But I say as to the specific statement as to admission of the crime 
of the Save More Gasoline Station, do you have that admission that this de- 


fendant is alleged to have made in your notes as pertains to the robbery 
that we are here today on? A. Not in my notes, but I do remember that. 
Q. You remember that? A. Yes, sir. 


Q. But they are not in your notes? A. The notes are just to recol- 
lect -- 
Q. But I said, that statement is not in your notes? A. No, sir, not 


as to exact words. 
* 
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CHARGE TO THE JURY 

THE COURT: 

* * * * * 

If you find that the accomplice is substantially corroborated by in- 
dependent evidence with respect to material parts of his testimony, you 
should then give the entire testimony such weight as in your opinion it 
deserves. 

Also, you should scrutinize with care and caution any testimony of 
a police officer, while the defendant is in custody, concerning alleged 
verbal incriminating statements or confessions made by the defendant to 
the police officer. 

* * * * 
VERDICT OF THE JURY 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What do you say as to defendant Leroy 
Walker? 

THE FOREMAN: We say the defendant Leroy Walker is guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says 


you find the defendant Leroy Walker guilty as charged and that is your 


verdict, so say you each and all? 
THE JURY: We do. 
THE DEPUTY CLERK: Please report back to the Jurors’ Lounge. 
THE COURT: He will be committed in this case. Were you assigned, 
Mr. Carter? 
MR. CARTER: No, sir, I was retained. 
THE COURT: I wanted to thank you if you were. Iam glad that 


counsel sometimes are retained. 
* * 


[Filed February 24, 1961] 
JUDGMENT AND COMMITMENT 


[Defendant Leroy Walker] 


On this 24th day of February, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles Ss. 


Cafter, Esquire. 
IT IS ADJUDGED that the defendant has been convicted) upon his plea 
of not guilty and a verdict of guilty of the offense of Robbery jas charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of One (1) year to Four (4) years; said sentence to take 
effect at the expiration of the sentence now being served in Criminal Case 
No. 827-60. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ DAVID A. PINE, 
Judge 


[Filed July 7, 1961] 
MOTION FOR NEW TRIAL OR RECONSIDERATION OF 
DENIAL OF LEAVE TO PROCEED IN FORMA PAUPERIS 
Pursuant to the order of the United States Court of Appeals for the 
District of Columbia, dated June 30, 1961, comes the petitioner, Leroy 
Walker, by counsel, and respectfully moves this Court to grant a new trial, 
or in the alternative reconsideration of this Court's denial of leave to pro- 


ceed in forma pauperis on March 2, 1961. 
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As grounds for this motion petitioner states: 

1. That the offense with which the petitioner was charged was al- 
legedly commited at 1:30 a.m. on August 7, 1960. 

2. That the defense was alibi; peitioner and his wife stating that at 
the time of the alleged offense he was in Meredithsville, Virginia, the home 
of his parents, 210| miles from the District of Columbia. 

3. That at the time of trial six (6) witnesses, known to trial counsel, 
were available and willing to testify in corroboration of petitioner's alibi. 

4. That none of these witnesses, whose statements are attached to 
this motion, were called in the petitioner's defense. 

5. That the failure of a trial counsel to call six (6) alibi witnesses, 
whose identity were known to him, to testify for the defense, constitutes 
ineffective assistance of counsel within the meaning of the Sixth Amend- 
ment to the Constitution of the United States. 

The petitioner requests an oral hearing on this motion. 

Respectfully submitted, 


/s/ Fred William Drogula 
424 Fifth Street, N. W. 
Washington 1,D.C. 

Counsel for Petitioner 


[Certificate of Service] 


Catherin Walker 
Route 1 Box 1-A 
Meredithville, Va. 


On August the 5th, 1960, We left Mrs. Sophia Parker, my sister, 
908, 59th Ave, Washington D.C. at approximately between five and 6 o-clock 
P.M. with my brother Leroy. We reach our home in Meredithville Vir- 
ginia. 

We came in the house and his wife and children were all in and we 
all sat down and talk a while. Then we all retired for bed. 
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When I got up Saturday morning Leroy and his family was gone. He 
returned home Saturday night approximately 9:30 or 10:00 P.M. because 
we were watching television. I sat up until Gun Smoke, went) off, then I 
went to bed. 

When I got up Sunday morning at 9:00 A.M. Leroy was out in the yard, 

/s/ Catherine Walker 


My Commission expires June 22, 1964 
/s/ J. L. Floyd 


Hayward Walker 

Route 1-Box 1-A 

Meredithville, Va. 

On August the 5th 1960 I Hayward Walker had had a hard day and I 

went to bed early. 
When Leroy came he a woke me and spoke to me, then|I went back 

to sleep. 


On Saturday morning August the 6, 1960. I arose early and went in 
Leroy- room and asked him what was he going to do today. He said that 


I am going to take my wife to see her mother and father, and I will be back 
this afternoon, sometimes. So I told him to tell Percy to send me some 
watermillon. After that I left. 
I didn't see Leroy until Saturday night approximately 10 o-clock. 
We sat up and watch T.V. until it was rather late. Then we|went to bed. 
Sunday August 7, 1960 we all got up Sunday morning approximately 
7:0-clock A.M. We had breakfast, and after that we went out side to clean 
up the cars. Then we all got dress and went to church. 
/s/ Hayward Walker (Seal) 
My Commission expires June 22,1964 


Notary Bruns. County 
/s/ J. L. Floyd 
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Clyde Walker 
Route I Box iA 
Meredithville, Va. 


On August the 5th 1960, approximately 7:00 P.M. I went out on a date, 
I returned home about twelve o-clock and I observed this car sitting in the 


back yard of our home and every one had gone to bed. And I knew that one 


of my brothers were home. 

I didn't bother to awake anyone so I just went to bed. On Saturday 
August the 6, 1960, I got up approximately 6:30 I went in to get breakfast, 
and Mother told me that Leroy was home. Before I went to work I went in 
the room to see him. I told him that I would se him that after noon. When 
I returned home from work, my mother told me that Leroy went to take 
his wife to see her mother and father. 

I had dinner, ‘then I went out for the evening, I returned home-approxi- 
mately one thirty., everyone was in the bed. 

I got up Sunday and help wash the cars, so that we could go to church. 

/s/ Clyde Walker (Seal) 
My Commission expires June 22, 1964 


Notary Brunswick County 
/s/ J. L. Floyd 


Harriet Walker 
Route 1 Box 1-A 
Meredithville, Va. 

On August the 5th, 1960, I was at my home in Meredithville, Virginia, 
sitting out on the porch when my daughter and Leroy came in from Wash- 
ington at approximately 9:30 or 10: o-clock P.M. We sat out on the porch 
and talk a while. We all went to bed. 

I got up Saturday morning August 6, 1960, I got up my usual time 
which is 5,o-clock A.M. I awake Leroy about 7:00, and went all ate break- 
fast. He and his wife left going to Peterburg, Va. to his wife's home. He 
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returned back to our home in Meredithville, Virginia approximately 9:30 

or 10:00. Soon he got home he went to bed. 
On August the 7th 1960, I got up at 5:00 A.M. We had breakfast at 

approximately 7:30 and we all got ready and went to church. We got to 


church at 11.0-clock. We returned home from church at one 0-clock. 

We had dinner, and we all sat around and played games. 
We went to bed early Sunday night, because Leroy ask me to wake 

him up around one o-clock. He said he would like to get back|to Washing- 

ton for work. | 

/s/ Harriett Walker | 

My Commission expires June 22, 1964 


Notary Brunswick Co. 
/s/ J. L. Floyd 


15/61 
Dear Sir 
This note is to varify that Leroy Walker did borrow my|car (a 56 
Olds) on the 5th of Aug. 60 and returned it on the 8th of Aug. 
Also that Joe Quarles did borrow Leroy Walker's car on the 6th of 
Aug. 1960 which I had to replace my own. he took the car approx. 9: o- 


clock. 
/s/ William C. White 


I, Sophie Parker, State that on August 8th 1960 Leroy Walker an our 
Sister Catherine Walker came to My house at about 10 or 11 oclock in the 
Morning. I live at 908 59 Ave. N.E. Fairmounth Hgts MD. 

/s/ Sophie H. Parker 


[Filed August 21, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. Criminal Case No. 828-60 
LEROY WALKER (#2) ) 


ORDER 


This matter having come before the Court on the defendant's motion 
for new trial or reconsideration of denial of leave to proceed in Forma 
Pauperis, whereupon having considered the motion and attached affidavits , 
testimony and argument, adduced in open court at the hearing on the mo- 
tion, it is by the Court this 11th day of August 1961, 

ORDERED, that the motion for a new trial be denied; and it is further 

ORDERED, that the motion considered alternatively as one for a re- 
consideration of denial of leave to proceed on appeal in Forma Pauperis, 
is granted, and that the defendant proceed on appeal without prepayment of 
costs; and it is further 

ORDERED, that stenographic transcripts of the trial proceedings and 
the hearing of this motion on July 21, 1961, shall be prepared at the ex- 
pense of the United States; and it is 

FURTHE R ORDERED, that William T. O'Hara Esq, Esquire, is ap- 
pointed to represent the defendant on appeal. 


/s/ DAVID A. PINE, 
Judge 


[Filed August 21, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come before the Court on defendant's motion for 
New Trial or Reconsideration of Denial of Leave to Proceed In Forma 
Pauperis, and the Court having considered the motion, testimony and argu- 
ment adduced in open court at the hearing of the motion on July 21, 1961, 
makes the following findings of fact: 
1. On October 3, 1960, an indictment was filed in the District Court 
charging the defendants, James S. Briscoe and Joseph E. Quarles with rob- 
bery. Retained counsel for the defendant Leroy Walker entered his appear- 
ance on October 7, 1960 and on the same date the defendant entered a plea 
of not guilty. Prior to trial, co-defendants Briscoe and Quarles withdrew 
their pleas of not guilty to the indictment. After a two-day jury trial, the 
defendant Walker was found guilty as indicted, and on February 24, 1961, 
he was sentenced to serve one to four years to take effect after the expira- 
tion of a sentence imposed in Criminal Case No. 827-60. 
2, An application for leave to proceed on appeal without prepayment 
of costs filed by the defendant on February 28, 1961, was denied by the 
trial court on March 2, 1961. 
3. On March 20, 1961 the defendant filed a petition for leave to prose- 
cute an appeal without prepayment of costs in the United States Court of 
Appeals, in which he alleged: 
(a) "incompetent counsel" 
(b) "positive identification was never established at time of 
arrest or during trial" 
(c) "unnecessary delay before arraignment." 
4. On May 29,1961, Counsel appointed by the Court of Appeals to 
represent the defendant filed a memorandum in support of the |defendant's 
petition in which he asserted that (a) the failure of petitioner's trial counsel 
to call six alibi witnesses whose identity were known to him, to testify for 
the defense, constitutes ineffective assistance of counsel within the meaning 
of the Sixth Amendment to the Constitution, and (b) '"' . . . the evidence 
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disclosed by these six witnesses creates a sufficient suggestion that the 
petitioner was unjustly convicted to require that this case be remanded 
for a new trial." 

5. By order dated June 30, 1961, the Court of Appeals denied the 
petition for leave to prosecute an appeal without prepayment of costs, with- 
out prejudice to the filing by petitioner in the District Court of a motion 
for new trial or a motion for reconsideration of the denial of leave to pro- 
ceed in forma pauperis on the basis of the material presented to that Court 
in connection with the allegation of ineffective assistance of counsel. 

6. On July 7,1961, counsel appointed by the Court of Appeals filed 
the instant motion in the District Court, together with affidavits by Hay- 
ward Walker and Harriett Walker, Father and Mother, respectively, of the 
defendant Leroy Walker; Catherine Walker, a sister of the defendant, and 
Clyde Walker, a brother, in which they stated that on August 7, 1960 (the 
date on which the robbery was committed) the defendant Leroy Walker, 
was in Meredithville, Virginia. Also affidavits by William C. White, who 
stated that the defendant Walker borrowed White's car during the period 
August 6, 1960, and August 8, 1960, and Walker's car, which was left in 
White’s possession was borrowed from White by Joe Quarles on August 6, 
1960. Another affidavit by Sophia Parker, a sister of defendant stated the 
defendant Walker and another sister visited Parker's home on August 8, 
1960. 

7. Having considered the affidavits of the six witnesses named above 
and the testimony of the defendant Walker, the Court believes the testi- 
mony of trial counsel, and, accordingly , makes the following findings of 
fact in respect to the defendant's allegation of ineffective assistance of 


counsel: 


(a) That trial counsel who was retained had previously repre- 


sented the defendant Walker in other legal matters, including criminal 
Case No. 827-60, and in addition Counsel was acquainted with some of the 
members of the defendant's family. 

(b) That trial counsel when requested by the defendant Walker 
to call Hayward Walker and Harriett Walker, as alibi witnesses during the 


61 


trial refused to do so, after advising the defendant that counsel's investi- 
gation of the case disclosed information which convinced him that "these 
persons would commit perjury if called as witnesses to give testimony 
that the defendant was in Meredithville, Virginia during the morning of 
August 7,1960. Likewise, it was counsel's judgment that had he called 
these persons to give such testimony, he would have suborned perjury. 
(c) That the defendant did not advise trial counsel that Cath- 
erine Walker and Clyde Walker, if called as witnesses, would give testi- 


mony concerning defendant's whereabouts on August 7, 1960, nor was coun- 


sel requested by defendant to call such persons as witnesses, 
(d) That trial counsel was not advised by the defendant that 
William C. White and Sophia Parker, if called as witnesses, would give 
testimony favorable to the defendant, nor was counsel requested to call 
these persons as witnesses. 
(e) That trial counsel did not advise the defendant that James 
S. Briscoe, a codefendant who entered a plea of guilty prior to trial had 
made "a deal" with the government to appear as a witness against the de- 
fendant. 
(f) That trial counsel represented the defendant ih a compe- 
tent manner. 
8. The Court further finds as a fact that the jury's verdict was sup- 
ported by evidence which included the defendant's admission of his partici- 
pation in the robbery to police officers, who, after the defendant's arrest 
in Virginia, were transporting him to Washington, D.C.; testimony of James 
S. Briscoe, a codefendant, that the defendant Walker was the driver of the 
car used in the perpetration of the robbery; and testimony and evidence of 
a postal receipt stub, dated August 8, 1960, Washington, D.C. |in the amount 
of fifty dollars, defendant's share of the proceeds of the robbery , which was 
mailed to defendant's wife in Virginia. 


WHE REFORE, the Court concludes as a matter of law that: 
1. The defendant has failed to show that he was deprived of 
the effective assistance of counsel. 
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2. The evidence and record show that trial counsel compe- 
tently and effectively represented the defendant. 

3. The motion for a new trial should be denied, but the motion 
for reconsideration of denial of leave to proceed on appeal in forma pau- 
peris should be granted. 


/s/ DAVID A, PINE, 
Judge 
Aug i1, 1961 


{Certificate of Service] 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On October 3, 1960, a single count indictment was re- 


turned against Appellant charging that on or about August 7, 
1960, Appellant committed a robbery of a service station 
and took property valued at $172.00, in violation) of Sec- 
tion 2901 of Title 22 of the District of Columbia’! Code. 


a/ 
(J.A. 1) The trial, before the Honorable David|A. Pine, 


1. "J.A." refers to the Joint Appendix filed herein on 
January 22, 1962. 


commenced on January 11, 1961, and on January 12, '1961, 
| 


the jury returned a verdict of guilty. Appellant was 
sentenced on February 24, 1961, to imprisonment fo 
period of one to four years. (J. A. 53) On March| 20, 

1961, Appellant filed a petition for leave to prosecute 
an appeal without prepayment of costs; court appoiaeee 
counsel supported that petition with a memorandum on 
May 29, 1961, and this Court denied that petition ee 
June 30, 1961. | 
| 


On July 7, 1961, Appellant by court appointe 


Counsel filed a motion for a new trial or reconsidera- 
tion of denial of leave to proceed in forma paupaebe 
supported by the statements of six witnesses who nad not 
been called to testify fur the defende, but who were 
available and willing to testify in corroboration of 
appellant's defense of alibi. On August 21, 1961,/ the 
Court denicd the motion for a new trial but granted the 
reconsideration of the denial of leave to proceed on appeal 
in forma pauperis. | 


The jurisdiction of this Court rests on 28 U,S.C. 


1291. 
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STATEMENT OF THE CASE 
The indictment of October 3, 1960 (J.A. 1), :charged 
that Appellant on or about August 7, 1960, committed a 
robbery of a service station in violation of Section 2901 
of Title 22 of the D. C. Code. The Appellant was |charged 
with and convicted of participating in the robbery of a 
Save-More Gas Station at 2315 Bladensburg Road, nw E., 
in the District of Columbia about 2:30 A.M. on August 7, 
1960. The government offered evidence that Appellant was 
the owner and driver of an autom¢bile used in that robbery. 
According to the prosecution, Appellant, together with two 
other men, James S. Briscoe and Joseph Edward Quarles, went 
out together the evening of August 6th, rode apeada for a 


number of hours without discussing the performance of a 


robbery, and then about 2:30 o'clock on the morning of 
| 


August 7 drove up besides a Save-More gas station |at 2315 


Bladensburg Road, N. E. which is open all night. Quarles then 
gave Briscoe a dollar and told him to go into the jservice 
station office and get some sodas. Briscoe went inside to 

the candy machine and had his back to the door when he 

heard Quarles say: "This is a hold up." When he |jlocked 
around he saw Quarles with a shotgun telling the station 


manager, Earl Joseph Handy, that it was a stickup, Then, 


Briscoe was ordered by Quarles to take the statian manager's 


money and money changer and both men ran to the car. They 


got in and the car pulled out of the station being pursued 


for a few miles by another car @riven by prosecution witness 
Joseph L. King who had driven into the station just as the 
robbery was concluded and the car used in the robbery was 
pulling out of the station. (J.A. 3-24) They were pursued 
but not caught at that time and according to Briscoe, each 
man received about $50.00 — $55.00 for his share pf the 
Proceeds of the robbery (J. A. 12) 
On August 26, 1960, Appellant having previously been 
arrested in Virginia, was transported from Brunswick County 
Jail at Lawrenceville, Virginia, to the District Le Columbia 
by two members of the Police Department, Officers! Louis 
Blancato anc Caldwell. At the trial Officer Blancato 
testified as part of the Government's case, that Appellant 
admitted his part in the robbery to the two officers during 
the trip back from Lawrenceville. (J. A. 24-31) |James s. 
Briscoe, who had previously pleaded guilty of taking part 
in this robbery, testified for the Government that Walker 
had been with Quarles and him that evening. Quarles, on the 
other hand, testified for the defense that Appellant had not 
been with them, but that they had used Appellant's car which 
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had been lent to them by one, William Clifford White. 
(J. A. 47-49) Quarles had also previously pleaded 
Guilty to this robbery. 

Neither Earl J. Handy, the station manaser, 
Joseph L. King had seen Appellant at the time of 
robbery and Mr. King testified that he had only seen two 
people in the car when it pulled out of the service 
station and while he chased it. (g§. A. 7) 

Appellant took the stand on his own Henare ona gave 
an account of his activities over that week-end which pre- 
cluded his participation in the robbery. (jf. A. |36-47) 
Appellant testified that he had not participated |in the 
robbery and that he had been at home in Meredithville, 
Virginia, with his wife. 


Defense also called Mrs. *jernell Walker, wijfe of 


Appellant, who testified that her husband was home with 


her the week-end during which the robbery took place. 

(J. A. 31-36) Mrs. Walker also testified that her husband 
had never admitted to her that ghe had participated in 
this robbery. | 


Officer Blancato, recalled as a rebuttal wiltness 


for the Government, testified that he had heard Appellant 
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admit participation in this robbery during a conversation 


with Appellant's wife in the Precinct cellblock. 


The Court instructed the jury as to the weight to 


be given the entire testimony including that of the 


police officer. (J. A. 52) The jury, after due delibera- 
tion, returned a verdict of guilty and Appellant was 
sentenced to imprisonment to a term of one to four years. 
(J. A. 52-53) The subsequent history of this proceeding 


is set out in the Jurisdictional Statement, supra. 


CONSTITUTIONAL AMENDMENTS INVOLVED 


AMENDMENT VI 


In ali criminal prosecutions, the 
accused shall enjoy the right to a 
speedy and public trial, * * * to have 
compulsory process for obtaining Wit- 
nesses in his favor, and to have the 
Assistance of Counsel for his defense. 


STATEMENT OF POINTS | 


Appellant relies upon the following point: 
1. The conviction of Appellant was based on the 
false testimony of a Government witness and obtained 


| 
without the benefit to the defense of material witnesses. 


SUMMARY OF ARGUMENT 


Where a possibility has been raised that a government 


witness has testified falsely and that on the basis of such 


testimony the jury returns a verdict of guilty, then the 


conviction should be set aside and the cause remanded for 
anew trial. At the trial, the critical ieeae wes the 
linking of Appellant to participation in the robbery. 

On this issue the jury was asked to accept either (1) 

the testimony of two Government witnesses, Briscoe and 
Officer Blancato, or (2) the testimony of two defense 
witnesses, Quarles and appellant. The testimony on each 

side was in direct contradiction and the use Of additional 
witnesses supporting Appellant's alibi could have possibly 
influenced the jury to return a verdict of not guilty. 

The burden of determining what witnesses would benefit 
Appellant and enable him to present the best possible defense 
was not upon Appellant, but upon the trial counsel, and 

the failure of counsel to ascertain the names and testimony 


of possible witnesses constitutes ineffective assistance 


of counsel. 
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ARGUMENT 
In every criminal case such as the one at issue, 
the Government must prove, as part of its case,| that the 
defendant was at the scene of the crime, and any evidence 
that he was elsewhere at the time is competent to weaken or 
destroy the proof which the Government must offer. Often, 
an alibi may be the only means which an acess person has 
of avoiding a conviction. ThepAppellant, Leroy| Walker, has 


contended in his testimony and in his defense ‘¢ °, 
that he did not commit and could not have committed the 
crime charged because he was not at the scene of the crime 


at the time of its commission. (Tomlinson v. United States 


68 App. D. Cc. 106, 93 F 24 652, 114 ALR 1315, Writ of 


Certiorari denied, 303 US 642, 646, 82 L. ed 1107, 


58 S Ct 645) 
Following the trial, in his Petition to Proceed on 

Appeal in Forma Pauperis, appellant produced aie statements 
of six witnesses who had not been called at ipa eine of the 
trial, but who, if called, would have supported his defense. 
(J.A. 54-57) The trial court, in its Findings of Fact and 
Conclusions of Law handed down at the hearing of Appellant's 
Motion for New Trial or Reconsideration of Denial of Leave 
to Proceeding Forma Pauperis, stated that Appellant had 


not advised his counsel that certain people, namely, 
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Catherine Walker, Clyde Walker, William C. White jand Sophia 
Parker, would give testimony favorable to the Apseliant, nor 
had he requested his counsel to call them. (J.A, 61) 

Such a finding, which disposed of Appellant's 
contention that producing these people with theiz statements 
constituted new evidence, by placing the burden df determin- 
ing which witnesses are to be called at a trial upon the 
defendant and not defense counsel, constitutes a denial of 
due process and a fair trial in violation of Appellant's 
constitutional rights. When a key witness is not, called, 
whether due to counsel's failure to dc so or for jother 
reasons, and a conviction is obtained, it is well) settled that 


a fair trial has not been ha@. Johnson v. United States, 


110 F.2d 562 (D. Cc. Cire. 1940) Roviaro v. United States, 


353 U. S. 53 (1957) 
The Government's case rested upon the testimony of 

James S. Briscoe one of the participants in the crime 

(J.A. 8-24), and Police Officer Louis Blancato (JLA. 24-31). 
Briscoe, who had previously pleaded guilty) to taking 

part in the robbery (J.A. 19,21) and who had been! placed on 


probation, testified that he had been in Appellant's 


company and that of Joseph E. Quarles, continuously from 


9 otclock on the evening of August 6 through the| commission 
of the crime at about 2:30 o'clock the following| morning, 

| 
August 7, that this was the first time he had spent any 


time with Appellant, and that yet, there had been no dis- 


cussion whatsoever between them about carrying out this 


robbery or any other crime. (J.A. 10,13,15,16,17, and 20). 
Officer Blancato testified that Appellant| had 
admitted to him his participation in the crime during the 
trip back from Lawrenceville, Virginia, tc the District of 
Columbia, and later in the cellblock in the Paes of a con- 
versation with his wife, Mrs. Vernell Walker. ($.A.25,50-51). 
The testimony of the two Government witnesses was 
directly opposite to that of the two defense withesses, 
Quarles (J.A. 47-49) and Appellant. Quarles stated emphat- 
ically that Appellant had not been with Briscoe Lae him in 
the car that evening and morning in question and /had not been 
involved in the crime. The witness was not shaken in this 
testimony and when challenged on cross examination that he, 
Quarles, had previcusly implicated Appellant in this robbery, 
he corrected the Assistant United States Attorney by pointing 


out that it was another offense, not this one. Rare 48) 


On this critical issue as to whether Appellant had 


ra 
ot 


ai 
been involved in this crime, the jury had to consider the 
conflicting testimony between the Government witnesses, 
xviscoe and Officer Blancato, and the defense witnesses, 
Quarles, Appellant, ana Appellant's wife, 
That a jury is inclined to give greater weight to 
the testimcny of a police officer was recognized by the 
Court in its charge to the jury. (J.A.52) ‘the absence of 
other defense witnesses, especially William c. White, 
seriously prejudiced Appellant's trial. White's testimony 


as shown by his statement (J.A. 57) that he haa borrowed 


Appellant's car that week-end and then, had lent it to 


Quarles, would have directly contradicted the testimony of 
the Government's key witness, Briscoe. As a result of this 
attack on the credibility of Briscoe, the jury coulld have 
Properly disregarded his testimony ance that of Officer 
Blancato. Officer Bkancato is included here because of the 
doubt he cast on his own reliability as a witness by his 
statements during cross~examination on rebuttal as to what 
entries he had placed in his notes concerning Appellant's 
admission overheard by Blancato in the cellblock (J!A.50-51) 
White's statement has not been controverted by the 


Government since its introduction. Certainly, such 


mony by an impartial Ferson would tend to establish 
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| 
falsity of Briscoe's testimony, and would justify the jury's 
finding that a reasonable doubt existed about Appellant's 
rcle in this crime. Furthermore, White's testimony would 


have corroborated and substantiated the testimony of Quarles, 


Appellant and Appellant's wife. The testimony of the other 
| 


uncalled defense witnesses would have lent additional weight 
| 
to the defense and could have played an important part in 
the jury's determination of this case. 
Without White's testimony, the jury was asked tc 
believe either Briscoe and Officer Blancato or Quarles, 
Appellant and Appellant's wife. The result was) only what 
could have been expected: the jury chose the testimony of 
a police officer over that of a defendant. 
In Mesarosh v. United States 352 U.S. 1 (1956), the 
Court held that a conviction based on false testimony 
constitutes a plain violation of due process of] law and 
is contrary to sound principles of judicial administration. 


In a trial where testimony "tainted" as false has been 
used by the Government, a new trial is required). In 
Mesarosh as in the instant case, it was not completely 


clear whether the Government witness perjured himself. 


However, it was held there that the possibility; of such 
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testimony having been used, was sufficient to! reverse the 

conviction and remand for a new trial. 
| 

Convictions based on false testimony have been 


reversed in other federal cases in which the false 


| 
testimony was not known to the government at the time of 


trial. Jones v. Kentucky 97 F.2a 335 (6th Circ. 1938) 

Martin v. United States 17 F.2d 973, 976 (5th (Circ. 1927) 

cert. den. 275 U.S. 527 (1927); United states lex rel. 

Montgomery v. Ragen 86 F. Supp. 382 (D.C. I1lj 1949) 
The Supreme Court said in Napue_v. Illinois 

360 U.S. 264, 269 (1959): 
The jury's estimate of the truthfulness) and 
reliability of a given witness may well be 
determinative of guilt or innocence, and it 
is upon such subtle factors as the posslible 
interest of the witness in testifying falsely 
that a defendant's life or liberty may depend. 


The foregoing certainly applies in this case to the 


Government's witness, Briscoe. 
| 


Appellant had previously raised the question of 
whether he received the effective assistance of counsel. 
The record is not clear as to what efforts were made by 
counsel prior to trial to ascertain from Appellant the 
names of all possible witnesses but it does appear that 


counsel had attempted to shift the responsibility for the 
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production of such witnesses onto Appellant. (J.A. 61) 
From a colloquy at the bench during the trial, it is 


also apparent that defense counsel had no belief in his 


client's innocence. (J.A. 31) 


However, more important than whether Appellant 
received effective aid of counsel is that the failure of 
witnesses such as White and Sophia Parker to be| callea 


because trial counsel was not aware of their value to the 


defense and the production of their statements subsequently 


may be considered another ground ‘for reversal ‘and for a new 


trial under Rule 33 of the Federal Rules of Civil Procedure 


providing for a new trial based on newly discovered evidence. 
This we believe is substantiated by the aecision of the 
Supreme Court in its recent decision, in Mitchell v. 


United States, Misc. No. 448 (January 1962). 


This appeal raises the issue of due process and 


fairness. As the Court held in Roviaro v. United States, 
353 U.S. 53 (1957), fundamental fairness requirds that 
material witnesses must be produced for the defense in 
criminal trials. Therefore, under the applicable law, the 


conviction of Appellant should be reversed. 


CONCLUSION 


For the foregoing reasons, we 


respectfully submit 


that the conviction of Appellant for robbery should be 
| 


reversed. 


February, 1962 


Respectfully submitted, 


Arthur M. Wagman 
1122 19th st., N. Ww. 
Washington, \D. C. 
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No. 16663 
QUESTIONS PRESENTED 


Where the record discloses that appellant was convicted of 
robbery ; that he was represented by retained counsel of his own 
choosing who was well acquainted with appellant and his family 
and with whom appellant never expressed any dissatisfaction ; 
that appellant and two witnesses testified in support of an alibi 
defense; that appellant claimed he knew of four additional 
alibi witnesses; and that when his counsel inquired, he withheld 
the identity of these witnesses from him; in the opinion of 
appellee the following questions are presented: 

1. Was not the trial court correct in denying appellant’s 
motion for new trial based on the failure of counsel to call these 
witnesses? 

2. Was not the trial court correct in denying appellant’s 
motion for new trial based on newly discovered evidence? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16663 


Leroy WALKER, APPELLANT 
v. 


Unirep STaTES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 3, 1960, an indictment was filed in District Court 
charging appellant and two others* with robbery in violation 
of 22 D.C. Code 2901. After trial by jury appellant was con- 
victed as charged. By judgment filed February 24, 1961, he 
was sentenced to imprisonment for one (1) to four (4) years, 
the sentence to take effect at the expiration of a sentence im- 
posed in another case (Cr. 827-60). 

Following his conviction, appellant filed an application in 
the District Court to proceed on appeal without prepayment 
of costs. It was denied March 2, 1961. He thereafter filed a 
petition in this Court alleging inter alia that his retained counsel 
was “incompetent.” This Court appointed counsel and on May 
29, 1961, a memorandum in support of the allegation of ineffec- 
tive assistance of counsel was filed. The memorandum con- 
tained the statements of six persons who did not testify at the 


>The other defendants, James S. Briscoe and Joseph E. Quarles, entered 
pleas of guilty prior to trial. 
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trial but, who, if called would allegedly have substantiated 
appellant’s alibi. On June 30, 1961, this Court issued the 
following order (Misc. 1616): 


“OrprreD by the court that the petition for leave to 
prosecute an appeal without prepayment of costs is de- 
nied without prejudice to the filing by petitioner in the 
District Court of a motion for new trial or a motion for 
reconsideration of the denial of leave to proceed in forma 
pauperis on the basis of the material presented to this 
court in connection with the allegation of ineffective 
assistance of counsel.” 


On July 7, 1961, appellant filed a “motion for new trial or 
reconsideration of denial of leave to appeal in forma pauperis” 
in the District Court (J.A. 53, 54). Both appellant and his 
retained trail counsel testified during the lengthy hearing on 
the motion. At its conclusion the trial judge made findings of 
fact and conclusions of law (J.A. 59-62). In its order of 
August 21, 1961, the court denied appellant’s motion for new 
trial, granted his alternative motion for reconsideration, and 
authorized him to proceed on appeal without prepayment of 


costs (J.A. 58). 
THE TRIAL 


On August 7, 1960, at approximately 2:30 A.M., Earl J. 
Handy, attendant at the Save-More gas station, located at 2315 
Bladensburg Road, Northeast, was robbed at gun point of 
$167.00 in cash and his change carrier. Handy was sitting at 
his desk in the service station when a man, later identified as 
defendant James S. Briscoe, entered and asked for a dollar’s 
worth of change (J.A.5). Upon receiving it, Briscoe went to 
the candy machine and made a purchase. Moments later a 
second man, subsequently identified as defendant Joseph E. 
Quarles, entered with a 12-guage shot gun saying, “Okeh, give 
him the money or I will blow your head off.” (J.A.5). Handy 
turned his change carrier and the money in his pocket over to 
Briscoe. About this time, a car drove into the station and the 
gunman and his associate fled (J.A. 5). Handy ran out and 
told the driver of the car in the station, Joseph L. King, he 
had just been robbed. While Handy called the police, King 
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followed a car he had seen pulling away from the station for 
a distance of three or four miles (J.A. 7). He was able to 
identify the car as a blue Buick (J.A.8). 

James Briscoe, who entered a plea of guilty to the robbery 
charge, testified for the Government. He said that he and 
Quarles had gone to appellant’s house in Chapel Oaks, Mary- 
land, about 9:30 P.M. on the night of August 6, 1960 (J.A. 9). 
The two, with appellant, got in appellant’s car, a two-tone blue 
1953 Buick, and “went riding around.” (J.A.9). After visiting 
a friend for a short while, the three continued riding and about 
2 A.M. they parked behind the Save-More service station (J.A. 
10). Quarles gave Briscoe a dollar and told him to go inside 
and get some sodas (J.A. 10). While he was standing at the 
candy machine with his back to the door, Quarles came in and 
said, “It’s a hold-up.” (J.A. 10). Briscoe said he took the 
money as Quarles instructed and the two ran to appellant’s 
waiting car (J.A.11). Quarles then directed appellant to drive 
them back to Chapel Oaks (J.A. 11). When they arrived there, 
the three split the proceeds of the robbery, each receiving “some 
fifty dollars or more” (J.A. 12). 

Appellant was placed under arrest on August 26, 1960, at the 
Brunswick County Jail in Lawrenceville, Virginia. He was 
transported by automobile to the District of Columbia by 
Officers Blancato and Caldwell of the Metropolitan Police 
Department. Officer Blancato testified that after about ten or 
fifteen minutes on the highway he asked appellant if he had 
been involved in the robbery. Appellant replied, “I would 
rather not say anything until I talk to a lawyer.” (J.A. 25). 
Blancato then testified that while he and Officer Caldwell were 
having a conversation with another occupant in the ear, ap- 
pellant “cut right into the conversation * * * and he started 
telling us about this.” (J.A. 28). Appellant told them the 
three had discussed the robbery and that “they planned to pull 
this hold-up of this Save-More Gas Station.” (J.A. 25). He 
told them he was driving the blue Buick the night of the robbery 
and that after Briscoe and Quarles ran out of the service station 
and got in the car he saw an automobile following them (J.A. 
25, 26). Appellant further told the officers his share of the 
proceeds was $55. With that he pulled a green paper ( a money 


4 


order receipt) out of his wallet and said, “Here if you don’t 
believe it, here is $50 of the money I got. I sent it to my wife 
and kids in Virginia.” (J.A. 26). 

Appellant relied upon a defense of alibi. His wife, Vernell 
Walker, testified appellant was visiting her in Meredithville, 
Virginia, on the weekend of August 7, 1960 (J.A. 32). On 
cross-examination she said appellant gave her money when 
he arrived there for the weekend (J.A. 34). She could not 
recall getting the money order, dated May 8 (Monday), but 
conceded she must have received it (J.A. 35). She denied 
appellant admitted to her in the presence of Blancato in the 
cell block after arraignment that he had committed the robbery 
to send her money (J.A. 35, 46). 

Appellant testified he was in Virginia at the time of the 
robbery, having gone there on Friday, August 5, 1960 (J.A. 
36, 37). He denied being in the company of Briscoe 
and Quarles (J.A. 37) and equally denied the admission 
to Officer Blancato (J.A. 39). On cross-examination, he stated 
he had been paid about $70 just before he made the trip to 
Virginia and that he gave his wife some money on his arrival 
(J.A. 42, 44). He explained the money order for $50 by saying 
on his return to Washington he borrowed $50 from his brother’s 
wife to send home (J.A. 44). He admitted ownership of a 
1953 blue and white Buick (J.A. 43) and denied the statement 
attributed to him in the cell block (J.A. 46). 

Joseph Quarles, who had previously entered a plea of guilty, 
testified he borrowed appellant’s car from William White, (ap- 
pellant’s brother-in-law) the night of the robbery (J.A. 48). 
He identified it as a “green and white” Buick (J.A. 49). Quarles 
stated appellant was not with them when the crime occurred 
(J.A. 48). 

Officer Blancato, called as a rebuttal witness, testified that 
Quarles at the time of his arrest in Baltimore on August 18, 
1960, said appellant was with him when the robbery was com- 
mitted (Tr. 175). The officer also stated that he was present 
in the cell block when appellant told his wife he committed 
the robbery for her and that she had received $50 of the $55 
(J.A. 50). 
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At the conclusion of this testimony, the Court instructed the 
jury. A verdict of guilty was returned (J.A. 52). 


Post trial proceedings 


Appellant’s “motion for new trial or reconsideration of leave 
to proceed on appeal in forma pauperis” on the ground of 
ineffective assistance of counsel was filed on July 7, 1961, to- 
gether with the affidavits of Haywood Walker, appellant’s 
father (J.A. 55) ; Harriet Walker, appellant’s mother (J.A. 56); 
Clyde Walker, a brother (J.A. 56); and Catherin Walker, a 
sister (J.A. 54). The statements of William C. White, a 
brother-in-law, (J.A. 57) and Sophie Parker, a sister (J.A. 57) 
were also submitted for the purpose of substantiating appel- 
lant’s alibi that he was in Meredithville, Virginia, when the 
robbery occurred. None of these witnesses testified at the 
hearing accorded appellant on his motion July 21, 1961. 

Appellant’s trial counsel was present at the hearing and 
testified. He stated he had been retained by the family to 
represent appellant (Supp. Tr. 16).?» He had known the parents 
and brothers in the family for some time having represented 
them in 1958 in a matter involving the transfer of a gas station. 
He had also represented appellant in connection with a robbery 
allegedly committed on August 14, 1960, a week after the offense 
involved here (Supp. Tr. 17, 18). Counsel testified appellant 
was on bond prior to trial and he had discussed the pending 
trial with appellant and several members of his family including 
appellant’s wife and his parents (Supp. Tr. 19, 20). Prior to 
this time counsel had conducted his own investigation of the 
case and had requested appellant to furnish him with “the 
names of all possible witnesses who could probably identify or 
establish his whereabouts on the night in question.” (Supp. Tr. 
20). Counsel said: 


“I personally told the defendant that on the basis of 
what he had told me and what my investigation had led 
me to believe, that for his mother and father to take the 


* The symbol “Supp. Tr.” refers to the transcript of the hearing on the 
motion for new trial. The transcript was prepared and filed with District 
Court on March 21, 1962. 
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stand in this specific case would be to submit them to 
testifying as to perjured testimony, and I said I would 
not call them as witnesses but if he wanted them to 
appear as witnesses he was perfectly able to ask them to 
come and I would examine them from the stand.” 
(Supp Tr. 20). 


He said he could not call them to testify in good conscience 
(Supp. Tr. 20). Counsel stated he had not been given the 
names of Clyde Walker or Catherin Walker by appellant ( Supp. 
Tr. 21, 22), “and none of these persons asked me to call them 
as witnesses in this case, although that I saw the mother and 
father of the defendant not only in my office, but several times 
thereafter” (Supp. Tr. 22.) 

Counsel also testified he had never been given the names of 
William White (Supp. Tr. 19) or Sophie Parker as prospective 
witnesses by appellant (Supp. Tr. 59). Appellant’s wife and 
sister-in-law were called, however at appellant’s request (Supp. 
Tr. 23, 24). 

Appellant restated at the hearing that he was in Meredith- 
ville, Virginia, a distance of 200 miles from the City of Wash- 
ington when the crime was committed (Supp. Tr. 33, 34). He 
also stated that prior to trial he had given counsel the names 
of the six witnesses with a request that they be called as 
witnesses (Supp. Tr. 35-37). 

At the conclusion of the hearing the court stated, “I believe 
him [trial counsel]. I don’t believe the defendant, applying 
the usual criteria when I determine credibility” (Supp. Tr. 
71). In its findings of fact, the court found (a) appellant’s 
parents were not called as witnesses for the reason that in 
counsel’s judgment he would have suborned perjury; and, 
(b) appellant did not advise counsel of the remaining four 
witnesses or request their testimony (J.A. 61). The Court 
concluded that appellant had been represented effectively and 
competently by counsel (J.A. 62). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2901 provides: 
Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
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snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 
Rule 33, Federal Rules of Criminal Procedure provides: 

New Trial.—The court may grant a new trial to a 
defendant if required in the interest of justice. If trial 
was by the court without a jury the court may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a new 
trial based on the ground of newly discovered evidence 
may be made only before or within two years after final 
judgment, but if an appeal is pending the court may 
grant the motion only on remand of the case. A motion 
for a new trial based on any other grounds shall be made 
within 5 days after verdict or finding of guilty or within 
such further time as the court may fix during the 5-day 
period. 

SUMMARY OF ARGUMENT 


Appellant contends he was denied the effective assistance of 
counsel in that his retained attorney failed to call six witnesses 
who allegedly would have supported his alibi defense. Appel- 
lant gave sworn testimony at the hearing on a motion for new 
trial that he knew of the identity of these persons and that they 
were members of his family. The court made a finding that two 
witnesses were properly rejected by counsel for fear of possible 
perjury. The court also found that appellant had failed to 
furnish counsel with the names of the remaining four witnesses. 
Thus, appellant cannot successfully maintain counsel was in- 
competent because of his failure to call the witnesses. Further- 
more, appellant’s testimony that he knew of these witnesses 
prior to trial refutes his contention that he possesses evidence 
which is “newly discovered.” 


Appellant’s allegation of ineffective assistance of counsel is 
not supported by the record 


Having been convicted of robbery after a trial in which the 
defense of alibi was interposed, appellant now contends he 
was denied the effective assistance of counsel in that his trial 
attorney failed to call as witnesses six other persons who alleg- 
edly would have supported his alibi." This allegation is made 
despite the fact that appellant was represented by retained 
counsel and the record of the trial and sentence proceedings 
fails to suggest the slightest hint of appellant’s dissatisfaction 
with his attorney. 

This Court has on numerous occasions held that counsel’s 
failure to call witnesses is not in and of itself evidence of in- 
effectiveness. Gray v. United States, No. 16,569, decided 
February 21, 1962; Bolden v. United States, 105 U.S. App. 
D.C. 259, 266 F. 2d 460 (1959); Adams v. United States, 95 
US. App. D.C. 354, 222 F, 2d 45 (1955). Nowhere is this more 
demonstrable than in the present case. 

The record of the hearing conducted on appellant’s motion 
discloses several significant facts. Trial counsel was retained 
by appellant’s family (Supp. Tr. 16). He had known ap- 
pellant, his parents, and his brothers for some years. In 1958, 
he represented them in a business transaction. Only a month 
prior to the present trial he represented appellant on a robbery 
charge in another trial (Supp. Tr. 17,18). Upon undertaking 
the instant case, counsel made an independent investigation 
and discussed the pending trial with appellant, his wife, and 
his parents. He requested appellant to furnish him with the 
names of all possible witnesses who could establish his where- 


* Inasmuch as appellant is not now serving the sentence he attacks, the 
allegation of ineffective assistance of counsel could not have been made 
under a section 2255 motion. Heflin v. United States, 358 U.S. 415 (1959). 
Presumably the District Court treated the allegation as having been raised 
in connection with a writ of coram nobis. Cf. United States vy. Morgan, 
346 U.S. 502 (1954) ; Jones v. United States, 103 U.S. App. D.C. 326, 258 
F. 2d 420, (1958) cert. denied, 357 U.S. 932. 
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abouts on the night of the crime (Supp. Tr. 20). The record 
shows that counsel did call appellant’s wife and sister-in-law 
to testify as requested. 

Appellant now alleges that counsel should have called six 
additional witness. Two of the six persons were his parents, 
Harriet and Haywood Walker. At the hearing, counsel testi- 
fied he rejected these persons as witnesses on the ground that 
he would have suborned perjury by calling them (Supp. Tr. 20). 
This rejection was made in the course of a discussion of the case 
in the presence of appellant and his parents. This judgment, 
he said, was predicated on his knowledge of the parents, his own 
investigation of the case, and on what appellant had told him. 
In declining to call the two witnesses, counsel acted in accord- 
ance with proper ethical standards as an Officer of the Court. 
Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F. 2d 787, 
792 (1958), cert. denied, 358 U.S. 850. See also United States 
v. Gutterman, 147 F, 2d 540, 542 (2d Cir. 1945). The deter- 
mination to call or not to call witnesses is a matter within 
counsel’s judgment which, good or bad, does not present an 
issue for judicial review. Bolden v. United States, supra; 
Mitchell v. United States, supra. 

With respect to the remaining four witnesses, counsel testified 
that appellant had not informed him of their existence (Supp. 
Tr. 19, 21, 22, 59). After weighing the evidence presented on 
this issue by both sides, the trial court made a finding of fact 
that appellant did not notify counsel of these witnesses and 
did not request them to be called (J.A. 61).* Appellant makes 
no claim this finding is clearly wrong as an evidentiary finding; 
he does, however, contend that it is erroneous as a matter of law 
because in effect it transfers some responsibility for preparing 
a defense from counsel to appellant. Essentially he argues that 
despite his failure to inform counsel of these witnesses, his at- 
torney was still solely responsible for discovering their exist- 
ence. This contention is wholly untenable. 

An attorney’s primary source of information in preparing a 
defense is the defendant himself. This is particularly true 


“It is to be noted that the unsworn statements of Sophie Parker and 
William C, White (J.A. 57) do not support the alibi defense. 
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when a defendant claims he was elsewhere when the crime was 
committed. The defendant’s knowledge becomes even more 
vital when he claims he was in the company of persons whose 
identity was well known to him. Under these circumstances, 
the defendant becomes the best and only source for ascertaining 
the evidence necessary to support the defense of alibi. In such 
a case, the competency of counsel in his efforts to support the 
defense canont be judged independently of a defendant’s co- 
operation. Ifadefendant refuses or withholds this information, 
he cannot subsequently brand his counsel as incompetent. 

The record in the instant case establishes that this is precisely 
what appellant is attempting to do. Prior to trial, appellant 
was free on bond and available to assist his attorney in the 
preparation of his defense. The witnesses whom he alleges 
would support his alibi were all members of his family who 
supposedly were present in the house where appellant stayed 
on the weekend of August 7, 1960, in Meredithville, Virginia. 
None, with the exception of his parents, made themselves avail- 
able to counsel prior to trial or during the trial (Supp. Tr. 22). 
Counsel had several consultations with the parents prior to trial 
and it does not appear that any other possible witnesses were 
ever suggested (Supp. Tr. 22). Moreover, the record discloses 
that counsel, in a diligent effort to discover witnesses, specifi- 
cally requested appellant to furnish him with the names of all 
persons who were with him at the time of the crime (Supp. 
Tr. 20). Thus, it may be inferred from these facts that appel- 
lant withheld the names of the alleged witnesses.° In Taylor 
v. United States, 229 F. 2d 826, 833, 834 (8th Cir. 1956), cert. 
dened, 351 U.S. 986, the Court said: 


“The accused is fully entitled to present, at his trial, 
all evidence in defense of which he has actual knowledge 
at that time. He cannot remain silent as to such thus 
hoping to gain an acquittal on the evidence actually 
presented and thereafter expect to have a second trial 
and chance for acquittal on evidence he has knowingly 
concealed at the time of trial.” 


* One other possibility exists, that is, these additional persons were not 
witnesses who could truthfully support the defense. 
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See also McDonald v. United States, 282 F. 2d 737 (9th Cir. 
1960). Appellant, having withheld this information cannot 
now after conviction blame counsel for the results of his own 
inaction and seek a new trial. 


II 
The court properly denied the motion for a new trial 


Appellant alternatively argues that the statements of the 
alleged alibi witnesses constitute newly discovered evidence 
warranting a new trial. This contention is without merit. It 
is well settled that in order to justify a new trial on this ground 
a party must establish that the “new evidence” was not known 
to him or his counsel before or during the trial and could not 
have been discovered by the exercise of reasonable diligence. 
Thompson v. United States, 88 U.S. App. D.C. 235, 188 F. 2d 
652 (1951). Appellant’s sworn testimony contradicts this 
contention. At the hearing on the motion, appellant testified 
that he specifically requested counsel prior to trial to call each 
of the six persons whose statements were appended to the 
motion (Supp. Tr. 35, 36). Moreover, he testified that these 
witnesses were members of his family and that they were with 
him at the time of the crime. Appellant cannot withhold from 
counsel the names of witnesses who are known to him at the 
time of trial and later seek a new trial based on “newly dis- 
covered evidence.” United States v. Winter, 38 F. Supp. 627, 
628 (E.D. Pa. 1941). 

Furthermore, to obtain a new trial, appellant must demon- 
strate that the witnesses not called would substantially affect 
the outcome of the case. Of the four witnesses not known to 
counsel, only two, (Clyde and Catherin Walker) claim they can 
substantiate the alibi defense. Their testimony would only be 


“Appellant also alleges in his brief that there is a “possibility that a 
Government witness testified falsely” (Br. p. 7). This issue was not pre 
sented to the trial judge at the hearing or at the trial. The issue accordingly 
cannot be raised on appeal. Moreover, the only basis for this allegation is 
a conflict in the testimony of the Government and defense witnesses. The 
contlict was resolved by the jury against appellant. 
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cumulative to the testimony presented at the trial. Evidence 
which is merely cumulative is not an adequate basis for granting 
a new trial. Mesarosh v. United States, 352 US. 1 (1956). 


CONCLUSION 


Wherefore, it is respectfully submitted the Judgment of the 
District Court be affirmed. 


Davi C. AcHESON, 
United States Attorney. 
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